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Introduction 
 
1. I am a retired British Army officer. I attended the Royal Military 

Academy, Sandhurst from 1965 to 1966 and was commissioned into 
the Royal Corps of Signals on 16 December 1966.  During my 27 
year’s Army service, I had three tours at regimental duty in Royal 
Signals units in Germany, three appointments as a staff officer; at 
Grade 3 in Headquarters British Gurkhas Nepal, at Grade 2 in 
Headquarters 4th Armoured Division in Germany and at Grade 1 in 
MOD.  I was also seconded to the Brigade of Gurkhas for six tours with 
the Queen’s Gurkha Signals Regiment; initially as a Troop Commander 
in Hong Kong, Malaysia, and Nepal. My second tour was as Second-in-
Command of the Jungle Warfare Wing of the School of Infantry in 
Malaysia. My third tour was as Staff Captain and Signals Officer 
Headquarters British Gurkhas Nepal.  I then commanded the Hong 
Kong Gurkha Signal Squadron in my fourth tour, was appointed as 
Second-in-Command of Queen’s Gurkha Signals in my fifth tour and 
finally Commander Queen’s Gurkha Signals and Head of Joint Service 
Signal Staff Hong Kong in my sixth tour from 1988 to 1990.  I retired 
from the British Army in 1991. I was immediately appointed Deputy 
Commandant (Administration) of the Sultan of Brunei’s Gurkha 
Reserve Unit. I retired from that appointment in 2001 and now live in 
the Philippines.  
 

2. I have been asked to explain why I believe that the Gurkha veterans do 
have legitimate grievances that need to be properly addressed. All of 
the issues raised in this statement are substantiated by documentary 
evidence obtained during the last three years and my personal 
knowledge and experience over the past 46 years. In case you have 
formed the impression that the group supporting Mr Gyanraj Rai’s 
hunger strike represents only a handful of radical extremists, and that 
the vast majority of Gurkha pensioners are generally content, I can tell 
you that that is not the case.  I can confirm that there is a widespread 
feeling of discontent across all ranks and a sense of disillusionment 
that justice will never be forthcoming.  The reluctance of the Gurkha 
officers to speak up should not be misconstrued as their acceptance of 
the status quo.   

 
3. While I was commanding the Queen’s Gurkha Signals, my Regiment 

consisted of 568 Gurkhas, 123 Royal Signals officers and soldiers and 
36 female soldiers from the (now disbanded) Women’s Royal Army 
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Corps (WRAC), as well as 56 Chinese soldiers from the Hong Kong 
Military Service Corps (who wore Royal Signals uniform and badges) 
and 300 Hong Kong Chinese civilians. These personnel worked within 
a normal British Army regimental structure. As Commanding Officer, I 
had to overcome the differences embodied in the separate regulations 
for each nationality to achieve a common standard for all.  It was not 
easy because my British NCOs enjoyed a higher salary, better 
allowances, and superior living accommodation compared to my 
Gurkha officers.  

 
4. Although recruited separately, the technical trade training for British 

Royal Signals and Gurkha soldiers of Queen’s Gurkha signals was 
virtually identical, and indeed Class I courses were conducted for most 
trades at the School of Signals. The Gurkha soldiers of my regiment 
were deployed together with non-Gurkha British soldiers throughout 
Hong Kong, in Brunei and Nepal and later in 250 Gurkha Signal 
Squadron in 30 Signal Regiment, Blandford, and performed identical 
work to their Royal Signals counterparts. They have since been 
deployed operationally to Iraq and Afghanistan. 

 
5. In my Regiment, British and Gurkha soldiers of the same trades 

operated together in Communications Centres and workshops: Gurkha 
radio technicians worked alongside Royal Signals radio technicians 
repairing all types of radio and ancillary equipment. The Gurkha 
systems technicians worked alongside Royal Signals 
Telecommunications Engineering technicians repairing electronic 
telephone exchanges and microwave radio relay equipments on hilltop 
sites. The Gurkha and British radio and data telegraphists worked 
together in Communication Centres. The Gurkha, Royal Signals and 
WRAC soldiers were interchangeable. In some cases, Gurkha NCOs 
were appointed as detachment commanders of mixed detachments 
and vice versa. British Royal Signals and WRAC soldiers and Gurkha 
soldiers in my Regiment did exactly the same jobs in the same 
locations, but had totally different salaries and terms of service. It made 
life very difficult for a CO trying to balance all the different terms and 
conditions of service, particularly when British other ranks enjoyed 
much better salaries and accommodation compared to the Gurkhas.  
When I served outside the Queen’s Gurkha Signals, it was not at all 
unusual to have Commonwealth soldiers in those units, but they 
enjoyed exactly the same terms and conditions of service as everyone 
else. It was only Gurkhas who were treated differently. 

 
Equal Treatment not Given to British Gurkhas until 2007 

 
6. The 1947 Tripartite Agreement ‘envisages that British Gurkha pay and 

pension rates will be linked to the Indian Army pay and pension 
regulations.’1... In relation to basic pay and pensions, ’the principle is 

                                                 
1. Papers relating to the 1999 Ministerial Examination of Gurkha Pensions and  
Gratuities, p4, paragraph 4. 
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based on equitable arrangements for Indian and British Gurkhas’2.  The 
agreement states,’ The payment of Gratuities and Pensions will be 
admissible to Gurkha soldiers, NCOs, WOs and King’s Gurkha 
Commissioned Officers with reckonable service in the Indian or British 
Armies under the pension regulations for the Army in India, 1940, 
applicable to VCOs and IORs, as amended from time to time….’3 
 

7. From the Nepalese Government’s perspective, the underlying principle 
was the written statement of 1 May 1947 that is incorporated in 
paragraph 1, ‘At a meeting held in Kathmandu on 1st May, 1947 
between representatives of His Majesty’s Government in the United 
Kingdom; the Government of India and the Government of Nepal, His 
Highness the Prime Minister and Supreme Commander-in-Chief of 
Nepal stated that he would welcome the proposals to maintain the 
Gurkha connection with the armies of the United Kingdom and India on 
the following basis “If the terms and conditions at the final stage do not 
prove detrimental to the interest and dignity of the Nepalese 
Government, my Government will be happy to maintain connections 
with both armies, provided men of the Gurkha regiments are willing so 
to serve (if they will not be looked upon as distinctly mercenary)”4. 
 

8. This express condition was further reinforced by the Nepalese 
Government’s statement incorporated in the agreement,: ‘In all 
matters of promotion, welfare and other facilities the Gurkha 
troops should be treated on the same footing as the other units in 
the parent army so that the stigma of “mercenary troops” may for all 
time be wiped out….’.5.  The Government of Nepal clearly wanted the 
Gurkhas to be treated on an equal basis to other troops of the parent 
armies to dispel any perception that they were mercenaries. In his 
letter to the Maharaja dated 7 November, the terms of which were 
acknowledged and confirmed by the Maharaja on 9 November, Mr. 
Symon, the British representative ‘made clear that “subject to the 
limitation of finance and supply”, welfare facilities would be provided for 
Gurkha troops on similar lines to those provided to British (United 
Kingdom) troops. In a Tripartite meeting at Kathmandu on 7 November, 
attended by the Maharaja of Nepal, ‘Mr. Symon emphasised that the 
United Kingdom Government in no way regarded Gurkha troops as 
mercenaries, and that they would form an integral and 
distinguished part of the British Army’6. In effect therefore, service, 

                                                 
2. Ibid.,p8, paragraph 20. 
3. The Tripartite Agreement, which is incorporated in the document, entitled 
‘Arrangements Regarding the Employment of British Gurkhas’ p.109 Gurkha 
Troops Serving in the British Army Section IV-Rates of Pay, Allowances, 
Gratuities and Pensions for Gurkha Officers and Men paragraph 7. 
4. TPA Part 1.,p 5 paragraph1. 
5Ibid., TPAp.18 Annexure III Nepalese Suggestions to His Majesty’s 
Government and the Government of India for the Employment of Gurkhas., 
paragraph1. 
6Ibid,. TPA p.20 Footnotes to Annexure III (Nepalese Suggestions) Note (1). 
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pay and pensions for Gurkhas in the British Army were linked by 
international agreement to both the Indian and British Armies.  
 

9. The Indian Government accorded equal treatment to Indian Army 
Gurkhas from the start. Unfortunately, the evidence strongly indicates 
that the British Government failed to implement the terms of 
employment fully, as I shall explain in this statement, because Gurkhas 
were treated inferiorly until 2007.  Chapter 1 of the 2006 Review of 
Gurkha Terms and Conditions of Service (GTACOS) summarises the 
position at that time in the following words, ‘The Review Team 
concluded that, the affordability issues notwithstanding, the 
major differences in Gurkha terms and conditions of service could 
no longer be justified on legal or moral grounds and 
recommended that they be modernised by bringing them largely 
into line with those available to the wider Army’7.  The report also 
states, ‘The principle of equality of treatment of Gurkha and British 
personnel needs to extend to the Gurkha remuneration package as a 
whole, including Pensions.8It was always possible to align the Gurkhas 
to their British counterparts within the framework of the agreement, but 
it took the British Government sixty years to achieve this. 
 

10. The MOD emphasises the importance of 1 July 1997 as the date when 
the Brigade of Gurkhas became a UK-based force.  The British 
Government could have used this opportunity to align the Gurkhas’ 
TACOS, pay and pensions with those of the mainstream Army, but 
they chose not to do so for another ten years.  The 1996 Working 
Group Review of Gurkha TACOS concluded, ‘Except where specifically 
done in compliance with the TPA or with arrangements by a Minister of 
the Crown, it will be necessary to treat Gurkhas broadly in the same 
way as other members of the British Army.  However, it is acceptable 
to provide different treatment to some degree where this can be 
objectively justified.’9 On this basis, the MOD was able to justify the 
retention of the Gurkha TACOS that were pertinent in Hong Kong, 
largely unchanged. The only significant adjustment in 1997 was the 
introduction of the non-pensionable ‘Universal Addition’ for Gurkhas 
worldwide, which adjusted the Gurkhas’ take home pay, except when 
on Nepal Long Leave, to the same level as their British counterparts.  
 

11. ‘Pensions were not reviewed as part of this package since conditions 
for discharge and resettlement remained unchanged by the move of 

                                                                                                                                            

 
 

 
 

7MOD D/LF Sec (Gurkha)/140/7.,A Review of Gurkha Terms and Conditions 
of Service., p.1-3 Chapter 1 paragraph 15.19.,December 2006. 
8Ibid.,p 8-5 Chapter 8 paragraph 19. 
9HQBG., BG 0226, Working Group Review of Gurkha Terms and Conditions 
of Service, p.25, paragraph 84, 19 April 1996. 
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the home base to the UK.’10It took the MOD another ten years to 
harmonize the pensions in 2007, albeit backdated retrospectively to 
1997. Moreover, even though the 1996 Gurkha TACOS Review 
disclosed the considerable disparity between Indian Army and British 
Army Gurkhas in the provision of medical care and other benefits as a 
‘growing source of concern’11, no attempt was made to redress this 
imbalance for another four years until April 2000 when pensions were 
increased by between 116 and 179 percent12, such was the perceived 
difference.  
 

12. Other divisive and disadvantageous rules were retained for British 
Gurkhas after 1997. For instance, until 2007 when British Army rules 
were adopted, Gurkha soldiers on leave in Nepal were paid Indian 
Army Basic Pay and Indian Allowance, so that for example a Corporal 
would typically receive under £500 for the full six months leave 
period13.  Local Overseas Allowance (LOA) payable to British soldiers 
serving outside the UK was not paid to Gurkhas serving in Nepal and 
Brunei, as they were in receipt of ‘Universal Addition’. It took the MOD 
ten years to correct this anomaly.  The 2006 Review Team noted that, 
as the UK had been the home base of the Gurkhas since 1 July 1997, 
the LOA position in Nepal and Brunei was anomalous. LOA was 
extended to Gurkhas in all locations from 200714.   Until 2006, Gurkhas 
had no liability for tax.  The tax liability for Gurkhas was met by MOD 
centrally by means of an Annual Voluntary Settlement and no details of 
the tax paid on behalf of individual Gurkhas were passed to HM 
Revenue and Customs, which meant that individual Gurkhas had no 
relationship with the UK tax authorities. Gurkhas serving in Brunei were 
apparently included, ‘to simplify the management of the Brigade of 
Gurkhas,’15even though at that time there was no requirement from the 
Inland Revenue for the Gurkhas serving outside the UK to pay tax. It 
was suggested that ‘this management deduction, equal to the rate of 
income tax paid in UK, could be set against the wider costs of the 
Brigade of Gurkhas’. Individual liability for tax commenced, nine years 
later, from 1 May 200616.  ‘At the same time, it was determined by HM 
Revenue and Customs that the exclusion of Gurkhas from the National 
Insurance Scheme should have been amended when the Human 
Rights Act came into force on 2 October 2000’. The chronic shortage of 

                                                 
10Papers relating to the 1999 Ministerial Examination of Gurkha Pensions and  
Gratuities, p6, paragraph 6. 
11HQBG., BG 0226, Working Group Review of Gurkha Terms and Conditions 
of Service, p. 25. Paragraph 81, 19 April 1996. 
12HQBG., BG 1253 B/A p.3, paragraph 17, 4 January 2000 
13Ibid., p. 13. Paragraph 40. 
14. MOD D/LF Sec (Gurkha)/140/7.,A Review of Gurkha Terms and Conditions 
of Service., p.8-3 Chapter 8 paragraph 10c.,December 2006. 
15HQBG., BG 0226, Working Group Review of Gurkha Terms and Conditions 
of Service, p. 25. Paragraph 83., 19 April 1996. 
16  MOD D/LF Sec (Gurkha)/140/7.,A Review of Gurkha Terms and Conditions 
of Service., p.8-4 Chapter 8 paragraphs 14 and 15. 19.,December 2006. 
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married quarters in the UK, identified in 1993 was not addressed for 
another 13 years, following a High Court ruling by Lord Justice Sullivan 
and Lord Justice Brown. The inferior Queen’s Gurkha Officer 
Commission was retained until 2007, as was the unique Gurkha 
engagement that set a maximum service limit of 15 years for those 
under the rank of Corporal.  The 2006 Gurkha TACOS Review 
‘concluded that the current arrangements could not continue for much 
longer’17because of the high risk of litigation and the cost of remedies if 
the existing Gurkha TACOS were retained18. Ironically, it was the threat 
of litigation that brought the Brigade of Gurkhas into the 21st century. 

 
Introduction of New Pension Schemes by the Indian and British 
Governments in 2006 and 2007. 
 
13. The 2006 Gurkha TACOS Review recommended the harmonization of 

pay, pensions and TACOS for serving Gurkhas from 2007. In March of 
that year, the MOD announced the Gurkha Offer to Transfer (GOTT) 
whereby all the Gurkhas who served after 1 July 1997 were given the 
option of transferring from GPS to AFPS 75 under the 2007 Armed 
Forces Gurkha Pensions Order.   This concession was backdated to 1 
July 1997 but it was not extended to Gurkhas who had retired before 
that date. 
 

14. ’The basis upon which they could transfer to AFPS was that their 
accrued pension based on service after 1 July 1997 would transfer into 
the AFPS on a year-for-year credit, effectively bringing them into line 
with what the rest of the British Army had accrued for that period.  For 
the years of service before 1 July 1997, the rights accrued in the GPS 
would be valued actuarially and the total of that value would be 
transferred to the AFPS as a pension credit.  Because the pensionable 
pay of a Gurkha before 1 July 1997 was considerably less than that of 
a soldier in the rest of the British Army at that time, the pension credit 
was correspondingly less.’ 19 
 

15. The Government of India periodically reviews the pay and pensions of 
central government employees on a 10 yearly basis. On 30 August 
2008 the Indian Government gazetted changes to military pay effective 
from 1 January 2006.  The 6th CPC altered the mechanism for the 
calculation of pension entitlement and pay structures were amended.  
LF Sec (F&C) explained ‘This in effect created two groups of 
pensioners, one linked to existing rules and a second to new rules 
linked to Indian rates of pay on retirement which we cannot mirror.’…20.  

                                                 
17Ibid., p.14-1 Chapter 14 paragraph 3. 
18Ibid., p14-2 Chapter 14 paragraph 11. 
19Lord Justice Maurice Kay.,High Court Judgment Case Number 
CI/2010/0211.Extracts p4, paragraph 4,13 October 2010. 
20  MOD D/LF Sec (F&C)/141/10, p1, paragraph 3, 2 March 2009. 
. 
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Under the new rules, the pensions of Gurkhas who served in the Indian 
Army after 1 January 2006 were calculated at 50 per cent of the top 
attainable pay in the rank of the individual on retirement. 
 

16. There were considerable differences in the retrospective 
implementation of GOTT by the British Government compared to the 
implementation by the Indian Government of its revised pension 
scheme for those Indian Army Gurkhas in service after 1 January 2006.  
Whereas the British Government abated the pre-1997 service of British 
Gurkhas by the application of service credits on a scale ranging from 
23 to 36 per cent, depending on rank, there was no abatement of 
service for Indian Gurkhas, who served after 1 January 2006 for their 
pre-2006 service.  All their service was counted for pension purposes.  
There is also no provision within the Gurkha terms of service for the 
partial abatement of pension.  On the contrary, explicit provision was 
made in Section II paragraph 2 of the TPA to protect the interests of 
those Gurkhas who transferred from the Indian Army into the British 
Army on 1 January 1948. It was stipulated ‘Gurkha soldiers whose 
enlistment into the British Army is simultaneous with their discharge 
from the Indian Army (i.e. where there is no break in continuity of 
service), will be allowed to reckon their former qualifying service 
in the Indian Army as qualifying service in the British Army for 
purposes of calculating entitlement to increments of Pay, 
Gratuities and Pensions.21This provision permitted Gurkha officers 
and soldiers to aggregate their reckonable service in the Indian and 
British Armies before and after the cut over date of 1 January 1948 for 
pension purposes on a one year for one basis with no abatement of 
service.  This was applied to all 5,000 Gurkha officers and soldiers who 
transferred from the Indian Army, including those who had broken the 
continuity of their service for less than five years22 Furthermore, this 
provision, written in Schedule 1 to Army Order 151 dated December 
1949 was incorporated in the GPS Pension Scheme Rules. 23 I believe 
that the provision specified in the Gurkha terms of employment that 
was incorporated in the GPS Pension Scheme Rules sets a precedent 
that should also have been applied to those Gurkhas who transferred 
from GPS to AFPS under GOTT. Moreover, there was no abatement of 
pension for those members of the British Army who transferred from 
AFPS 75 to AFPS 05. The Gurkhas transferred from one pension 

                                                                                                                                            

 
 
 

21  TPA Part I Section II, paragraph 2. 
22  Extract from QGE Annual Newsletter, 1991. 
23  Gurkha Pension Scheme Rules- Gurkha Pension Warrant 1949. 
. 
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scheme to another within the same career; they were not transferring 
their service pensions into the pension scheme of a second 
occupation. I maintain that, in relation to British Gurkha pensions, the 
British Government broke the linkage prescribed in their terms of 
service, ignored the precedent set in 1947/1948 and thereby breached 
the fundamental principle of equitable treatment. 
 

17. This point has been raised in five written complaints submitted to the 
SPVA under IDRP.  However, acting on the advice of their lawyers, 
MOD/SPVA and the Pension Ombudsman have declined to consider 
any evidence submitted in relation to the TPA.  In response to the I st 
Stage IDRP complaint submitted by Lt Thamparsad Gurung on 16 July 
2013 24 the SPVA stated, ‘We are of the opinion that the 1947 Tripartite 
agreement is non-justiciable in English law.  The tripartite agreement is 
a treaty and a departure from its intent is a matter between the parties 
to the treaty.  It is not open for the Internal Disputes Resolution 
Procedures to consider any complaint about the lawfulness of the 
Gurkha Pension Scheme (GPS) or the Armed Forces Pension Scheme 
75.  This is a matter for Judicial Review.’ 25 However, we are advised 
by the MOD that the 1947 Tripartite Agreement is a Memorandum of 
agreement and is not listed as a treaty by the Foreign and 
Commonwealth Office26.  In the covering letter to the 1997 terms and 
Conditions of service for Gurkhas27. the Minister of Armed Forces 
stated ‘Terms and Conditions of Service for Gurkha servicemen 
serving in the British Army were originally minuted in Section J to 
the 1947 Tripartite Agreement of which her Majesty’s Government 
along with those of Nepal and India were signatories.’  Lt 
Thamparsad’s complaint stems in part from the MOD’s failure to 
honour his terms of service as recorded in Section J of the TPA, yet the 
MOD/SPVA and the Pension Ombudsman are unwilling to consider 
this aspect of his complaint except by Judicial Review, which the 
Gurkha complainants cannot afford. I believe that it is unfair and wrong 
to deny them due process because they cannot afford to take their 
grievances to Court. We are advised by the Equality Advisory Support 
Service that this has the potential to be indirect discrimination against 
the Gurkha complainants compared to other British servicemen, who 
are able to have complaints about their pensions considered under 
IDR.28 
 

 
 
 

                                                 
24  Lt Thamparsad Gurung Ist Stage IDRP Complaint to SPVA, 16 July 2013. 
25  SPVA (G) 542890(Pens) dated 7 November 2013. 
26MOD D/US of S/JA MC04012/2012 Lord Astor of Hever to Lord Selkirk of 
Douglas dated 8 October 2012 
271997 Terms and Conditions of service –Gurkhas Covering letter signed by 
Minister Armed Forces dated July 1997. 
28EASS email to Gyanbahadur Sherchan dated 25 June 2013. 
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The Non-implementation of 6th CPC Recommendations for GPS 
 
18. In the 1999 Ministerial Examination of Gurkha Pensions and 

Gratuities29, Ministers acknowledged the need to compensate British 
Gurkhas for benefits in kind provided to Indian Army ex-servicemen, 
and rather than replicate these facilities in Nepal at considerable capital 
expense, the introduction of a 100 per cent ‘welfare related cash uplift 
to compensate for the disparity was agreed as the most appropriate 
means by which the British Government could redress this 
imbalance’30.  According to LF Sec, 'The basic position of the GPS is 
that while it has its own rates of pension, those rates will be at 
least double the equivalent Indian Army pension as at the start 
date of a CPC period’31....  
 

19. However, in 2009 a decision was made not to pass on the benefits 
arising from 6th CPC to members of the GPS, as the GPS was already 
ahead of the Indian Army scheme, by virtue of the 100 per cent welfare 
related cash uplift.  Paragraph 6 of the hand out for Gurkha Regimental 
Associations Gurkha Pension Scheme states, ’The basic outcome of 
the 6th CPC is that the GPS is already ahead of the Indian Army 
Scheme for the majority of members of the Scheme.  Because of this 
there is no additional benefit that will apply from the 6th CPC to most 
ex-Gurkhas.’32Paragraph 7e of the hand out states, ‘If we were to re-
base to Indian rates (that is at double their rates to preserve the 
principle of doubling rates from 1 April 2000), we would have to reduce 
GPS pension rates.  But as we are breaking away from the Indian 
rates, while retaining links to their pension structure and rules, the 
current advantage to GPS members will be retained.’33It is inferred 
from these two statements that the MOD decided in 2009 not to pass 
on the improvements arising from the 6th CPC, because the 100 per 
cent welfare related cash uplift had placed the GPS members at an 
advantage compared to their Indian counterparts, whereas they should 
first have implemented the improvements arising from 6th CPC, and 
then doubled it.  Paragraph 3 of D/LF Sec (F&C)/141/10 dated 2 March 
2009 confirms that the MOD does not intend to mirror the new rules 
that are linked to Indian rates of pay on retirement and states, ‘Given 
the fact that the GPS is now a closed scheme with only 10 serving 
members it is not intended to follow the Indians new rule 
changes. This will mean that all pensioners in the GPS will remain 

                                                 
29Papers relating to the 1999 Ministerial Examination of Gurkha Pensions and  
Gratuities. 

30Papers relating to the 1999 Ministerial Examination of Gurkha Pensions 
and  Gratuities, p10, paragraph 30. 
31MOD D/LF Sec (FD&C)/141/10,p3,paragraph 14, 2 March 2009 
32MOD., Handout for Gurkha Regimental Associations Gurkha Pension 
Scheme (GPS),p 1, paragraph 6,  2009. 

33MOD., Handout for Gurkha Regimental Associations Gurkha Pension 
Scheme (GPS),p 2, paragraph 7e,  2009. 
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with the current rules and rates of pension’.34However, as the GPS 
was actually only closed to new members on 5 April 2006 35,we 
maintain that the rates of pension introduced by the Indian Government 
on the recommendation of the 6th CPC, effective from 1 January 2006, 
should have been extended to all the British Gurkha GPS pensioners, 
because in 1999 Ministers approved the revised grouping of 
pensioners dependent on retirement date, into one group and one 
pension rate, in order to mirror the practice in the Indian Army, and this 
policy was never rescinded. Indeed the GPS booklet ‘Your Pension 
Scheme Explained’, page 10 states, ’There is a single pension rate for 
each rank and incremental level, regardless of the date your pension 
comes into payment.36’ Furthermore, LF Sec stated in their 
letterLF/Sec/15/01/02 dated 22 March 2011,’ The underlying rates of 
Indian Army pay used in the calculations are those in issue from 1 
January 1996 as the pay and related pension changes of the 
Indian 6th Central Pay Commission announced in 2008 were not 
implemented for British Gurkhas.’37This advice appears to contradict 
the statement made by MOD LF Sec on 2 March 2009,'The basic 
position of the GPS is that while it has its own rates of pension, 
those rates will be at least double the equivalent Indian Army 
pension as at the start date of a CPC period’….38We submit that, by 
not implementing 6th CPC for British Gurkhas, the MOD disregarded 
the terms of employment39 because the 6th CPC pension rates were 
not passed on to GPS members. 
 

20. WO1 Hon Lt (QGO) Gyanbahadur Sherchan’s complaint included a 
claim that he did not get the benefits that he should have received 
under GPS before he transferred to AFPS 75:  One of the main issues 
in his complaint concerns the non-implementation of a 
recommendation arising from the Indian 6th CPC, that had it been 
implemented, would have given WO1. Sherchan a GPS pension that 
was calculated at 50 per cent of his pay on the date of his retirement 
on 11 January 2007, in the rank of WO1 (Hon Lt QGO) for his full 
service of 29 years, which would have been roughly £1,600. 

 
21. The Deputy Pensions Ombudsman explained in her Determination 40 

that it is outside her remit to consider this in the context of the TPA.  

                                                 
34. MOD D/LF Sec (F&C)/141/10, p1, paragraph 3, 2 March 2009. 
35 MOD Booklet MMP 137 ‘Your Gurkha Pension Scheme Explained’ Issued 
2007.P 5. 
36. MOD Booklet MMP 137 ‘Your Gurkha Pension Scheme Explained’. P 10. 
37. MOD LF/Sec/15/01/02 p 2, paragraph 9, 22 March 2011. 
38. MOD D/LF Sec (F&C)/141/10, p3, paragraph 14, 2 March 2009. 
39. The Tripartite Agreement, which is incorporated in the document, entitled 
‘Arrangements Regarding the Employment of British Gurkhas’ p.109 Gurkha 
Troops Serving in the British Army Section IV-Rates of Pay, Allowances, 
Gratuities and Pensions for Gurkha Officers and Men paragraph 7. 
40.Deputy Pension Ombudsman’s Final Determination on WO1 
Gyanbahadur’s case dated 29 November 2013 ,paragraph 8. 
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However rules for this are also specified for Gurkha pensions and 

gratuities in paragraph 6 of Appendix C to the 1955 TACOS41 and 

Annex C to the 1997 GTACOS paragraphs 1,2.3 and 2042. It is 

therefore written into their terms and conditions of service and it is also 

incorporated in the GPS Scheme Rules. 43 

 
22. In their letter to the RAN Chairman dated 22 October 2010 paragraph 

5, 44 LF Sec (F&C) stated, ‘The Indians have effectively created two 

pension schemes by virtue of the changes made by 6 CPC.  The GPS 

follows the rules of the pre 1 January 2006 scheme because this 

relates to existing veterans.  Changes made to the new scheme, which 

is for those in service from 1 January 2006, will not therefore apply to 

the GPS.  However WO1 Sherchan was still in service in the Army until 

January 2007, so the new scheme rules should certainly have applied 

to him.  In this case I do not believe that the correct GPS benefits were 

offered to WO1  Sherchan, because, by their own admission, MOD did 

not properly implement the recommendations of the 6th CPC, contrary 

to the GPS Scheme Rules, as confirmed in paragraph 9 of 

HQLF/Sec/15/01/02 dated 22 March 201145. 

 

23. I believe that the MOD had no mandate to alter the Scheme Rules of 
the GPS for the 26,000 existing retired Army pensioners, by deciding 
unilaterally not to pass on the rates of pension introduced by the Indian 
6th CPC from January 2006 to the majority of members of the scheme. 
The GPS Handbook explains that it was the effect of the Finance Act 
2004 that closed GPS to new entrants from 6 April 2006, but that 
‘transitional protection rules’ applied to benefits based on service prior 
to 6 April 2006.46  Moreover, ‘the pension position for ex-Gurkhas who 
retired before 1997 fell outside the scope of the (2006 Gurkha TACOS) 
Review’47and consequently, no changes to the pre-1997 Gurkha 

                                                 
41.1955 Gurkha Terms of Service, Appendix C, paragraph 6. 
42.1997 Gurkha Terms of Service, Annex C, paragraphs 1,2,3 and 20. 
43.GPS Pension Scheme Rules-1949 Gurkha Pensions Warrant.. 
44.LF Sec (F&C) letter to the RAN Chairman dated 22 October 2010 
paragraph 5. 
45. HQLF/Sec/15/01/02 dated 22 March 201, paragraph 9. 
46. MOD Booklet MMP 137 ‘Your Gurkha Pension Scheme Explained’ Issued 
2007.P 29. 
47. MOD D/LF Sec (Gurkha)/140/7.,A Review of Gurkha Terms and Conditions 
of Service., p.14-2 Chapter paragraph 8..,December 2006. 
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pensions were recommended by the Review team. We therefore 
question whether this fundamental change of policy, which effectively 
revokes the ‘Indian Army linkage’ and rescinds certain Ministerial 
decisions made in 1999, received formal Ministerial consent.  For 
years, the MOD has maintained that, when it came to making pension 
improvements, its hands were effectively tied, yet when the Indian 
Government began to make substantial improvements to Indian Army 
pensions, the MOD decided not to implement these changes for GPS. 
 

24. Had WO1 Sherchan been given a GPS pension calculated on the post-
1 January 2006 Indian Army pension rates, resulting from the 
recommendations of the 6th CPC, based on his full service, doubled by 
the addition of the 100 per cent welfare related cash uplift to 
compensate for Indian Army benefits in kind, his pension would have 
been substantially higher, and it would have been financially 
advantageous for him to retain his GPS pension.  However, because 
the improvements resulting from the Indian Government’s 6th CPC 
were not passed on to the GPS as they should have been, and 
because the 100 percent welfare related cash uplift was not added, his 
GPS pension remained much lower than it should have been, and the 
offer of a transfer to an AFPS 75 pension became the more attractive 
option, particularly in the light of assurances given on page 6 of the 
GOTT handbook that the AFPS pension benefits would be higher than 
GPS for those above the rank of Sergeant. 
 

Implementation of GOTT 
 
25. Lord Justice Maurice Kay confirmed that ‘Mr. Justice Burnett was 

correct to hold that the treatment of the 1997 ‘transitionals’ was both 
rational and justified.  It was entirely reasonable to provide for the 
transfer of pension rights calculated on a full year basis for service 
since 1 July 1997 but only on an actuarial value basis for service prior 
to that date’48.  However, I maintain that the GOTT mechanism was 
flawed because of the way it was implemented, specifically: 

 
25.1 Exchange Rates. The GAD averaged the exchange rates over a 
12 month period from 2006 to 2007 with data provided by the MOD and 
recommended a rate of £1= ICRs 85 for the GOTT exercise49, a 
decision they described as ‘subjective’50. In their letter to SP Pol 

                                                                                                                                            

 
48Lord Justice Maurice Kay., High Court Judgment Case Number 
CI/2010/0211. Extracts p. 10, paragraph 25., 13 October 2010. 
49Government Actuaries Department., Lama FOI/January 2012 Freedom of 
Information Request,p3, paragraph 5, 30 January 2012. 
50Government Actuaries Department., Email from GAD to MOD., 26 January 
2007 
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(Pensions) on the subject of Service Credits dated 2 March 2007 the 
GAD stressed, ’The important date distinguishing between these 
groups is 1 October 1993’…,It would therefore have been more 
logical for the MOD/GAD to use the exchange rate that was relevant on 
1 October 1993 rather than 2006/7 rates in their calculation, as this 
was, according to them, the ‘important distinguishing date’51. 1 
October 1993 was their demarcation line for the application of Service 
Credits.  We believe it was irrational for the MOD/GAD to choose 
2006/7 exchange rates when comparing pre-1997 pensions.  The value 
of the Nepalese Rupee depreciated by 48 per cent from 1997 to 2007 
and by 93 per cent from 1993 to 2007.  Had they utilised any exchange 
rate prior to 1997, it would have resulted in much higher service credits 
for each rank for pre-1997 GPS service, and therefore much bigger 
pensions. Paradoxically, when it came to the calculation of individual 
lump sum and pension arrears for the Gurkhas who transferred from 
GPS to AFPS 75, exchange rates based upon those relevant at the 
time of each payment were used in the calculations.  The Pension 
Policy Instruction issued by MOD to the SPVA stated, ’The actual 
exchange rates over the period would need to be used to convert any 
GPS lump sums to £ Sterling, but the GPS pension payment (which 
uses Indian currency Rupees and Nepalese currency Rupees) should 
be converted to £Sterling using Annual average exchange rates.52 This 
information is at Annex D (provided by LF Sec F&C).’53The pre-1997 
Gurkha pensioners were therefore doubly disadvantaged by the 
deliberate, inconsistent application of different exchange rates that 
were advantageous to the MOD and disadvantageous for the Gurkhas.  
When they visited the UK in October 1999, the Nepalese Prime 
Minister and Foreign Minister raised concerns regarding the perception 
that ‘because of continuous fluctuations in the exchange rate between 
ICRs and Sterling the UK has over the past years made money at the 
expense of the pensioners’54. There are again doubts in the minds of 
the Gurkha veterans regarding the selective use of exchange rates by 
MOD.  If there is nothing to hide, why was the text of emails originated 
by the MOD on this subject so heavily redacted?55 

 

                                                                                                                                            

. 
 
 

 
 

51GAD.,9267/9 Gurkha Offer to Transfer –Pre 97 Service Credits p1, 2 March 
2007. 
52MOD Unreferenced Pension Policy Instruction.,p31,July 2009 
53Ibid., p 77. Annex D. 
54Papers relating to the 1999 Ministerial Examination of Gurkha Pensions and  
Gratuities, p9, paragraph 22. 
55

 GAD. Email dated 6 July 2009and two fax transmissions from MOD to GAD 
dated 5 July 2007 and 5 Dec 2007. 
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25..2  100 % Welfare Related Cash Uplift.  The GAD service credit 
mechanism took no account of the 100% welfare related cash uplift to 
compensate British Gurkhas for Indian Army benefits in kind that was 
first introduced in the year 2000 or the reasons why the Armed Forces 
Minister approved a pension increase of between 116 and 179 per cent 
effective from 1 April 2000.   The Working Group Review of Gurkha 
Terms and Conditions of Service dated 19 April 1996 paragraph 81 
stated, ‘The major after care concern, the provision of medical care, 
remains unresolved.  The disparity between the treatment of retired IA 
Gurkhas and their British counterparts is a growing source of concern.  
A number of efforts have been attempted to resolve it, one even 
sponsored personally by a former AG, but have failed.  It is a resource 
issue and one which must be addressed.56 This illustrates that the 
disparity was identified well before April 1996, yet it was not resolved 
for another four years until April 2000. This inequity did not arise in 
1999.  It indirectly resulted from the withdrawal of free hospital facilities 
in Nepal after the British Military Hospital Dharan was closed in 1988. 
We maintain that the MOD should have instructed the GAD to take the 
imbalance into account when comparing the respective values of the 
AFPS and GPS, and calculating the service credits for Gurkhas for 
their pre-1997 service. It had effectively reduced the value of their pre-
1997 pensions by 50 per cent, until corrected in the year 2000.   

 
25.3  Differentials Between Ranks and Service Credits. When the 100 
per cent welfare related cash uplift was first implemented in April 2000, 
in order to restore the pensions to their correct levels across the rank 
structure, the actual payments in April 2000 differed for each rank so 
that, for instance, captains received a 181 per cent increase, Gurkha 
majors 152 per cent, sergeants 116 per cent, corporals 136 per cent 
and riflemen 132 per cent.  HQBG stated, ’The adjustments affect all 
Gurkha service pensions, and, now bring all service and family 
pensions to their correct levels’.57 However in 2007, the GAD applied 
different service credits to each rank, varying from 23 per cent for 
Gurkha majors to 36 per cent for riflemen and lance corporals58. Had 
the MOD properly maintained the differentials between ranks after the 

                                                 
56HQBG., BG 0226, Working Group Review of Gurkha Terms and Conditions 
of Service, p. 25. Paragraph 81, 19 April 1996. 
57HQBG., BG 1253 B/A p.3, paragraph13, 4 January 2000 
58Government Actuaries Department., Gurkha Offer to Transfer-Pre 1 July 
1997 Service Credits, p.1, March 2007. 
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year 2000, when the pensions were supposedly brought to the correct 
levels, the GAD would presumably have been able to prescribe the 
same service credit for all ranks.  However, the fact that the GAD had 
to apply different service credits to each rank strongly indicates that the 
annual pension increases were not evenly applied across the rank 
structure so that the rank differentials were not properly maintained, 
much to the detriment of the Gurkha officers and warrant officers. In 
fact during the twelve-year period 1997 to 2009 the MOD increased the 
sterling value of the GPS pensions by 609 per cent for riflemen and 
lance corporals, 575 per cent for corporals, 515 per cent for sergeants, 
and 534 per cent for captains but by only 452 per cent for Gurkha 
majors.  This partly explains why the pre-1997 service credit of the 
Gurkha majors, the longest serving Gurkha officers in the British Army, 
was valued at a correspondingly lower level compared to all the other 
Gurkhas. 
 
25.4  Affordability. The MOD instructed the GAD to produce a 
mechanism for the calculation of service credits that would not cause 
any (significant) extra cost for pre-1997 service.  The end result was 
the antithesis of what it should have been.  Instead of rewarding the 
more senior ranks of the Brigade of Gurkhas for their long and 
distinguished service, the service credits applied to the officers and 
warrant officers were lower than those applied to junior ranks with 
much less service, which meant that the officers and warrant officers 
received less credit for their pre-1997 service and proportionately lower 
pensions.  Whereas riflemen and lance corporals were given a normal 
service credit of 36 per cent, WO1s got 26 per cent, and Gurkha 
majors only 23 percent.  Similarly, in the conversion of honorary ranks, 
whereas sergeant/ honorary lieutenant QGOs were given a service 
credit of 31 per cent, WO1/ honorary lieutenant QGOs were given 28 
per cent and majors/ honorary captain or major GCOs were given only 
27 per cent59, the longer the service, the less the credit and the smaller 
the value of the pre-1997 service. This perverse logic even applied to 
disability pensions. In their written brief on the subject of pre-1997 
service credits dated March 2007 the GAD stated, ‘These calculations 
show that in many cases granting a year-for-year credit would be 
‘overgenerous’ and so a scale of reduced service credits has been 
developed.’60The Service Invaliding Pension in AFPS is indexed every 
year from payment, whereas a normal AFPS pension is not indexed 
before age 55. While the service credit was increased from 36 per cent 
to between 38 per cent and 42 per cent for disabled riflemen and lance 
corporals, ironically it was reduced by one per cent for all staff 
sergeants, warrant officers and officers61.  Not only was this ruling 

                                                 
59Headquarters Adjutant General’s Command LF Sec (Gurkha)., D/AG(G) 
Pol/141/5, p.1, 4 January 2008. 
60Government Actuaries Department., Gurkha Offer to Transfer-Pre 1 July 
1997 Service Credits, p.2, third paragraph., March 2007. 
61SPVA., SPVA(WO)/11/23/001/531550/GOTT, p.4 Annex B 20 December 
2007. 
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inconsistent, it was also grossly unfair to penalise the disabled Gurkha 
ex-servicemen by reducing the service credits for their pre-1997 
service, merely to offset the more generous indexation for Service 
Invaliding Pensions.  By this formula, veterans with disabilities received 
proportionately less value for their pre-1997 service than able-bodied 
ex-servicemen.  We maintain that the MOD had no right to remove part 
of the disability pension.  Constrained by the tight parameters of 
‘affordability’62, the MOD instructed the GAD to produce a mechanism 
that was broadly 'cost neutral'63, and in so doing, clearly penalised 
those with the longest and most distinguished service as well as 
veterans with disability pensions. 
 
25.5   The Low Value of the GPS Pension Before 1997.  From 1976 to 
1978 the GPS for a rifleman was set at £41.28 per year (£3.44 per 
month) and then from 1979 to 1981, it was fixed at £53.76 (£4.48 per 
month). Over the twelve-year period between 1985 and 1997 the GPS 
for a rifleman was increased by 61 per cent, an average of 5 per cent 
per year.  In marked contrast, in the twelve-year period from 1997 to 
2009, the sterling value of the GPS for a rifleman was increased by 609 
per cent, an average of 50 per cent per year, way in excess of the cost 
of living indices.  It is evident from this that the British Government had 
to take drastic measures to bring the Gurkha pensions more into line 
after 1997.  It would have been morally and legally untenable to keep 
the Gurkhas on the minimal rates of pay and pension that had 
pertained in Hong Kong prior to 1997.  It is apparent that successive 
governments had failed to treat the pre-1997 Gurkhas on the same 
footing, as an integral part of the British Army, and allowed the disparity 
between the two pensions to grow to an unacceptable level. In 1997, 
the Gurkha major’s pension was valued at only 7.18 per cent of his 
AFPS comparator. Yet, even having increased the rifleman’s pension 
by 609 per cent between 1997 and 2009, it is still valued at only 45 per 
cent of the pension of a British rifleman on AFPS 75. Furthermore, a 
retired Gurkha rifleman’s 2009 income from GPS of around £40 per 
week was still only 17 per cent of the United Kingdom ‘poverty line’ 
figure.  This clearly shows how pitiful the GPS was before 1997. It was 
extremely unfair of the MOD to instruct the GAD to compare the 
respective values of the AFPS 75 and GPS pensions, to produce 
service credits for the valuation of service before 1 July 1997, without 
alerting them to the fact that the pre-1997 Gurkha pension had been 
deliberately undervalued. 
 
25.6   Huge Variations between Officers and Soldiers of the same 
Rank and Service.  The value of the pensions paid to Gurkhas officers 
and soldiers of the same rank and service who opted to transfer to 
AFPS 75 under GOTT, varied considerably depending on the date of 

                                                 
62MOD., Handout for Gurkha Regimental Associations Gurkha Pension 
Scheme (GPS), P 1, paragraph 3., 2009. 
63Government Actuaries Department., Gurkha Offer to Transfer-Pre 1 July 
1997 Service Creditsp3, first paragraph., March 2007. 
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their retirement.  To cite four examples of Captains, all with 27 years’ 
service64; As at 3 December 2010, Captain A received a GPS pension 
of £6,340.92. Captain B retired on 10 March 1999.  On transferring to 
AFPS 75, his reckonable service was reduced to 8 years and 213 days 
and his pension was £4,414.56 on 3 December 2010.  Captain C 
retired on 2 August 1999.  On transferring to AFPS 75, his reckonable 
service was reduced to 8 years and 355 days and his pension was 
£4,840.92 on 3 December 2010.  Captain D retired on 20 August 2003.  
On transferring to AFPS 75, his reckonable service was reduced to 11 
years and 338 days and his pension was £7,316.76 on 3 December 
2010.  Captain A – (any captain QGO on GPS with 27 years’ 
pensionable service, including all those who retired before 1997) - 
received a 44 per cent bigger pension than Captain B and a 31 per 
cent bigger pension than Captain C, because most of their service was 
before 1 July 1997 and therefore valued at only 28 per cent of AFPS65.  
Captain D received a 66 per cent bigger pension than Captain B 
because he retired four years later, and therefore had more post–1997 
service and less pre-1997 service.  This clearly shows that there is a 
huge disparity between officers of the same rank and service, 
depending on the date of their retirement.  The disparity between the 
pensions of officers of the same rank and service, who all retired within 
a period of four years, is excessive. We believe that it is unacceptable 
to penalise the Gurkhas for their pre-1997 service in this way and a 
violation of their rights to equal pay for equal work. 
 
25.7   Decision to Transfer from GPS to AFPS 75.    The complainants 
received a ‘Retired Gurkha Offer to Transfer’ in November 2007, and 
were required to furnish their decisions on the enclosed election form 
by no later than 29 February 2008. The letter advised them, ‘Do also 
take financial advice from an independent financial adviser if you 
decide this is necessary (the Ministry of Defence will not pay for this).’ 
Even if they had managed to find an independent financial adviser who 
could have understood the plethora of detailed information and 
complex calculations associated with their individual cases, the advice 
given would at best have been an educated guess, because certain 
key information was not provided, even if it was available.  Most 
Gurkha officers and soldiers would not have been able to assess the 
relative merits or the potential long-term advantages of each scheme.  
For instance, whereas the AFPS is index linked and generally 
increases in line with UK inflation, the GPS was increased by an 
average of 50 per cent per annum between 1997 and 2009 (see 
paragraph 25.5 above).  If the value of the GPS continues to grow at 
this rate, it will soon overtake the AFPS.  On the other hand, if the rate 

                                                 
64RAN., Pension Comparison Table-GPS/AFPS 75 Captain (QGO) with 27 
Years Reckonable Pensionable Service.,3 December 2010 
65Government Actuaries Department., Gurkha Offer to Transfer-Pre 1 July 
1997 Service Credits, p.1, March 2007. 
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of increase reverts to the 5 per cent annual average before 1997, it will 
remain inferior to AFPS.  Would the British Government continue to 
honour changes that were approved by Ministers in 1999, such as the 
100 per cent welfare related cash uplift66, and one rate of GPS pension 
for each rank, or will these rules be set aside, as actually happened in 
2009?  Would the British Government continue to incorporate rule and 
rate changes approved by the Indian Government for the Indian Army 
as mandated by the terms of employment? The statement in paragraph 
3 of D/LF Sec (F&C)/141/10 dated 2 March 2009, ‘This will mean that 
all pensioners in the GPS will remain with the current rules and rates of 
pension’67 infers that any further changes that may arise from future 
periodic Indian Government CPC reviews will not be incorporated in 
the GPS, and that the current rules and rates will therefore remain 
unchanged. All these factors have a direct bearing on the value of the 
GPS pension but are clearly outside the knowledge of the Gurkha 
soldier or pensioner.  It is argued that very few, if any Gurkha officers 
and soldiers had sufficient information at their disposal to be able to 
make a rational, informed decision.  We maintain, in this situation, the 
British Government had a duty of care to ensure that no Gurkha would 
be disadvantaged by making the wrong decision, due to lack of 
information. If the MOD were not able to forecast that at least 24 
Gurkha officers who retired after 1997 would actually be disadvantaged 
by transferring to AFPS 75, it was quite unreasonable to expect the 
individual Gurkhas to decide this for themselves. 
 
25.8   Misleading Information in GOTT Handbook, Wrongful Advice. 
We believe that as many as 80 officers were misled into making the 
wrong decision to transfer from GPS to AFPS 75 as a result of 
inaccurate advice contained in the GOTT handbook68. We know that  at 
least 24 Gurkha officers, spread across five ranks, who transferred 
from the GPS to AFPS, had lower AFPS pensions in April 2013 
compared to their comparators in GPS.  In relation to ‘Preserved 
Pensions’, the Pension Policy Instruction states, ’However, if at the age 
of 60 the GPS pension is above the AFPS 75 pension due under the 
scheme rules and taking into account of the service credits calculated 
by the scheme actuary, the value of the GPS pension will continue to 
be paid from the AFPS 75, but on an ex-gratia basis.’69 I believe that 

                                                 
66Papers relating to the 1999 Ministerial Examination of Gurkha Pensions and  
Gratuities, p10,paragraph 30. 
67MOD D/LF Sec (F&C)/141/10, p1, paragraph 3, 2 March 2009. 
68MOD, Gurkha Offer to Transfer (GOTT Handbook), pp. 6 and 27, 2007. 
69MOD Unreferenced Pension Policy Instruction.p.30, second paragraph.,July 
2009 
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the same rule should be applied to those whose AFPS 75 pensions are 
lower than GPS pensions at the age of 60. 
 
25.9   Demographic Assumption-Life Expectancy. When they 
calculated the Service Credits for Gurkhas, the GAD was not able to 
obtain mortality data from the GPS and therefore was not able to carry 
out a mortality experience analysis on Gurkha soldiers. Statistics on 
the life expectancy in Nepal was investigated and discussions took 
place on whether the group of Gurkhas mortality was more similar to 
their British soldier counterparts or to the general Nepalese population.  
MOD confirmed that they were more likely to be akin to their British 
counterpart…GAD suggested that it would be reasonable to use the 
same longevity assumptions as those that were used for the armed 
forces as a whole when determining the service credits70… ‘These 
equate to deaths at an average age of 87 for officers and 85 for Other 
Ranks’71.Yet contradictorily, in their letter dated 2 March 2009, LF Sec 
stated, ‘However an estimate was made for other work recently and 
this suggested that 5.45% of pensioners were over the age of 80’ 72. 
We infer from this that the MOD knew that 94.55% of Gurkha veterans 
die before they reach the age of 80. Moreover, according to the CIA 
(US) World Fact Book 201273 the life expectancy for males in Nepal is 
only 65.26 whereas in the UK it is 78.05.  We believe that it was 
irrational for the MOD to instruct the GAD to use the same longevity 
assumptions for British and Gurkha veterans, as they have different 
ethnicity and very different Life Expectancy.  On 12 February 2013 
Professor Carol Jagger, MA MSc PhD, AXA Professor in Epidemiology 
of Ageing at the Institute of Ageing and Health, Newcastle University, 
commented, ‘Certainly neglecting the background of soldiers does 
seem to be an oversight.’74A paper written by Lieutenant General K 
Balaram published in the Indian Defence Review in 1995 indicates that 
soldiers of the Indian Army, which includes Indian Gurkhas, had an 
estimated Life Expectancy of 68.75 The British Gurkha pension is 

                                                 
70Government Actuaries Department., Lama FOI/Sept 2012 Freedom of 
Information Request, ,p.3, paragraph 3, 7 September 2012. 
71GAD.,9267/9 Gurkha Offer to Transfer –Pre 97 Service Credits Appendix 2 
Longevity Assumption, 2 March 2007. 
72MOD D/LF Sec (F&C)/141/10, Ibid., p.9 paragraph 16 I,2 March 2009. 
73Central Intelligence Agency (US) World Fact Book.,2012. 
74.Professor Carol Jagger MA, MSc PhD, AXA Professor in Epidemiology of 
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required to mirror the Indian Army pension, and we believe the MOD 
should have provided the GAD with factual data based on Life 
Expectancy in the Indian Army. As the assumption on longevity was 
clearly incorrect, we submit that the capitalized values for GPS 
pensions were also flawed, as it would presumably have been wrongly 
assumed that Gurkhas will live for 20 to 22 years longer than the 
average life expectancy for Nepalese males. The Veterans Minister 
recently stated, ‘As with any pension, the amount payable per month 
reflects the length of time over which the pension will be paid.’76 In this 
case, had the GAD used longevity assumptions based on established 
fact, Gurkha pensions would have been substantially higher. For 
example, the pension of a rifleman retiring at age 33 should, we 
believe, have been calculated on the assumption that he would live for 
a further 35 years until death at age 68 instead of 52 years until death 
at age 85. 
 
25.10 Demographic Assumption - Service. GAD’s assumption in 
Appendix 2 to their letter 9267/9 dated 2 March 2007 that, ‘All those 
Gurkhas who joined before 1 October 1993 have been assumed to 
serve to the later of 22 years’ service and the normal exit point for their 
final rank.’77is factually incorrect:  All the Gurkhas who retired from the 
Army before 1 July 1997 below the rank of WO1 would not have 
completed 22 years’ service.  Furthermore, more than 1,000 Gurkha 
servicemen have recently been declared redundant, and many of them 
will not have enough service to qualify for an Immediate Pension under 
AFPS.  In the same letter to SP Pol (Pensions) dated 2 March 2007 the 
GAD emphasised, ‘the level of service credit is dominated by the 
assumption for the likelihood that a Gurkha will reach the IP/EDP 
(Immediate Payment/Early Departure Payment)point in AFPS, where 
the valuable benefits become available78.’ The Government offered 
serving Gurkhas recruited between 1 October 1993 and 30 June 1997 
one hundred per cent service credit for their service before 1 July 1997, 
based on the assumption that they were likely to have to leave the 
Army at the 15-year Manning Control Point with insufficient service to 
qualify for an Immediate Pension in AFPS 75. We maintain that retired 
Gurkhas recruited before 1 October 1993 should have been treated the 
same, because most of them were also compulsorily retired at the 15-
year Manning Control Point with insufficient service to qualify for an 

                                                                                                                                            

 
76. MOD.,D/Min(DPWV)/AR MC03209/2012 Rt.Hon. Andrew Robathan MP to 
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Immediate Pension under AFPS.  We believe it was illogical to 
differentiate between them. 

 
25.11 Methodology. In their calculation of service credits for pre-1997 
service, the GAD provided ‘two sets of pre 97 service credits; one set 
for those who still need to pass through the final Manning Control Point 
(MCP) at 15 years and are highly likely to have to leave the army at 
that time and the other for those now past that point and therefore 
considered likely to serve to at least the 22 year point.’79 The 
calculation of service credits was therefore based on the projections for 
two groups of serving Gurkhas on ‘Open Engagement’/AFPS 75, using 
2007 pension codes and exchange rates.  The GAD then applied these 
pension credits to all the Gurkhas who had served in the Army after 1 
July 1997; The GAD justified this saying, ‘We consider that the 
assumptions used are reasonable for the Gurkhas as a whole.’80We 
maintain that it was irrational for the GAD to apply irrelevant and invalid 
assumptions used for serving Gurkhas,  and 2007 exchange rates, to 
compute the service credits for retired Gurkha members of the 
dissimilar GPS, who had left the Army up to ten years earlier, and who 
had served in the British Army on the completely different ‘Gurkha 
Engagement’. In their calculation of Service Credits, the GAD assumed 
an exchange rate of £1=ICRs 85 but during implementation, the SPVA 
was instructed to convert the GPS pension lump sums at the much 
lower GAR rates applicable to each transaction.  This could help 
explain why the MOD’s confident projections in the GOTT handbook 
proved to be inaccurate.  We also question why the Pension Policy 
Instruction81 was apparently issued one year after the SPVA completed 
the transfer exercise for retired Gurkhas. 
 

The Use of Invalid Assumptions for the Calculation of Service Credits 
for Retired Gurkha Veterans and the Consequences 
 
26. Up to 80 officers who transferred from GPS to AFPS 75 have received 

smaller pensions in AFPS compared to their counterparts in GPS.  On 
26 July 2012, Captain Shivakumar Lama asked the MOD under the 
Freedom of Information Act 2000 (FOIA 2000) to confirm that some 
Gurkha officers who transferred from GPS to AFPS 75 shortly after 1 
July 1997 had received lower pensions in AFPS compared to their 
counterparts in GPS, who retired before them and to state the numbers 
affected.  The MOD deliberately prevaricated on this request for 15 
months.  As you know the FOIA 2000 requires Public Authorities to 
provide information within 20 working days or 40 days at the most. 
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Initially, Captain Shivakumar was told that the information did not exist. 
 He was then advised that the cost of extraction exceeded the £600 
limit.  The Information Commissioner then instructed the MOD to 
reduce the sample to 36 Gurkha officers to bring it within cost limits. 
Captain Shivakumar resubmitted his revised request on 19 May 2013. 
 MOD claimed they never received the letter and only responded when 
hastened by the Information Commissioner.  The attached SPVA reply 
dated 9 October 2013 82 excluded information regarding dates of birth, 
rank, honourable rank and discharge as an exemption under Section 
40 of the FOIA 2000, which makes it more difficult to analyze.  
However, Annex A clearly confirms that of the 36 officers sampled by 
SPVA, 24 received smaller AFPS 75 pensions in April 2013 compared 
to their counterparts who remained in GPS, spread across five ranks. 
My analysis of Annex A83, copy attached, which was produced by 
comparing the monthly GPS pension rates published by Army HQ Sec 
on 18 March 2013 with the ICR rates shown in Annex A of the SPVA 
letter, shows the difference between the two pensions in the month of 
April 2013 to be between £17.79 for Serial 5 and £348.21 for Serial 20. 
 This retired Captain QGO (who we have identified as Captain (QGO) 
Kadambahadur Thapa) appears to be the worst affected of all the 
Gurkhas who transferred under GOTT.  The SPVA added that his 
pension increased on his 55th birthday on 22 October 2013 to 
£4,954.48 per annum or NCRs 54,292.84 per month, but he still 
receives approximately £170 per month less than a GPS pension at 
today's exchange rates.  Moreover, we believe that both Captain 
(QGO) Kadambahadur Thapa and Lt (QGO) Thamparsad Gurung 
(Annex A Serial 11) also received lower pensions in AFPS 75 at the 
point of transfer, which breaches the HMRC Transfer of Crystallised 
Rights and Scheme Pension Rules, which contains the following 
statement: ‘But it must be the case that, at the point of transfer, the 
level of the new scheme pension is not less than the rate of scheme 
pension immediately before the transfer.’84 
 

27. Lt (QGO) Thamprarsad’s brother Lt (QGO) Bhimprasad Gurung retired 
from the Army three years before him on 1 April 1995, also with 24 
years’ reckonable service in GPS, and in April 2013 he received a GPS 
pension of NCRs 60,659.70, which converts at an exchange rate of 
£1=NCRs 131.50, to £459.27.  In April 2013 Thamparsad’s AFPS 75 
pension was still £265.75, which was £193.52 less per month than the 
GPS pension of any Lt (QGO) who retired before him and before 1 July 
1997 with equivalent service, including his brother.  This conflicts with 
the statement on page 17 of the GOTT Handbook, ‘Generally, pension 
is higher for the same rank and length of service, if you leave in a later 
year’.85I believe that the MOD had a moral ‘duty of care’ to ensure that 

                                                 
82SPVA/Sec/FOI/11-09-2013-152540-008 dated 9 October 2013. 
83SPVA Annex A  (converted to word)  dated 9 October 2013. 

84
RPSM 14106010 Technical Pages Transfers-Transfer of Crystallized Rights and 

Scheme Pension Section 169 (1B) to (1E) and SI 2006 No 499. 
85MOD, Gurkha Offer to Transfer (GOTT Handbook), p 17, 2007. 
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this would not happen to any Gurkha who opted for GOTT.  The MOD 
argue that the GOTT handbook advised ’It is possible that future 
increases in AFPS and GPS pensions before you reach age 60 could 
mean that a transfer to AFPS becomes either more or less valuable.  
You have to make up you mind now on the basis of the information 
given to you’…’We can not tell you whether the GPS, AFPS 75 or 
AFPS 05 is the best scheme for you, as your personal circumstances 
mean that some benefits will matter more to you than others.  You 
should read this booklet carefully and ask for further information, if you 
need it.’ If the MOD, who were in possession of all the facts, were not 
able to forecast accurately that at least 24 Gurkha officers who retired 
after 1997 would actually be significantly disadvantaged by transferring 
to AFPS 75, how could Lt Thamparsad and his colleagues possibly 
have predicted that this would happen to them, with almost no 
information at their disposal? 
  

28. I believe that the information provided by SPVA in Annex A to their 
letter dated 9 October 2013 82 confirms that the GOTT mechanism was 
flawed because, according to the GAD, the exercise was designed to 
be cost neutral so that officers who transferred into AFPS would 
receive a pension of the same value but not lower value compared to 
their GPS pensions. I believe that the reason why the AFPS 75 
pensions of GOTT transferees has been consistently lower compared 
to their counterparts in GPS since they transferred is because the 
mechanism for the calculation of service credits was flawed.  Invalid 
assumptions were used by the GAD to calculate the service credits for 
retired Gurkhas, and the MOD made no attempt to correct this.  On 2 
March 2007 the GAD wrote to MOD Sp Pol (Pensions) 86 with details of 
their final calculations of service credits to be offered to Gurkhas who 
chose to transfer to AFPS 75 or AFPS 05 under GOTT for their service 
prior to 1 July 1997.  The assumptions used in this exercise were 
shown in Appendix 2 of their letter. Although the following assumptions 
were applicable to Gurkhas serving on ‘Open Engagement’, they were 
inapplicable for retired Gurkha veterans who had served on the 
completely different ‘Gurkha Engagement’: 

 
28.1 The assumption that GPS would increase by 1.5% a year more 
than the AFPS, which was included in the GAD’s financial assumptions 
in Appendix 2 of their letter dated 2 March 2007 as the difference in the 
net discount rate above price inflation was not valid for retired Gurkha 
veterans.  In actuality, based on statistics over the past 33 years, the 
GPS pension has increased annually on average by 6.28% more than 
AFPS.  (Please see attachment). 87.  This erroneous assumption was 
also included on page 26 of the GOTT Handbook, and the advice given 
was therefore misleading for retired veterans.  The GAD received 
information regarding percentage annual increases for AFPS 75 from 

                                                 
86GAD.,9267/9 Gurkha Offer to Transfer –Pre 97 Service Credits, 2 March 
2007. 

87Comparison of GPS Annual Increase Compared to AFPS 75. 
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1981 to 1997 and for GPS from 1998 to 2007, yet paradoxically they 
apparently did not compare the two pension schemes. The MOD 
maintains statistics on the annual inflation rate of both pension 
schemes and should have corrected this. I believe that this was 
maladministration on the part of the MOD. The GAD has confirmed that 
different assumptions for inflation would have produced different 
service credits88. 

 
28.2 The assumption that ‘GPS pensions in payment have been 
assumed to increase in line with salaries’ was also incorrect.  On 19 
July 2007 the Parliamentary Under Secretary of State Mr. Derek Twigg 
announced to the House of Commons a review into the mechanism by 
which the MOD up rates Gurkha pensions annually and this review was 
conducted by AD LF Sec (F&C) in 2007.  In paragraph 10 of their 
report dated March 200989 LF Sec (F&C) stated, ‘It would not however 
be an appropriate linkage for ex-Gurkha annual pension increases to 
be linked to serving Gurkha annual salary increases…’ and since the 
review, GPS pensions have increased in line with the Nepal Rastra 
Bank Annual Average Inflation Rate.  The GAD should have been 
apprised of this by LF Sec (F&C).   
 
28.3. As previously stated, MOD AG Secretariat/LF Sec (F&C) did not 
inform the GAD that longevity for Gurkha members of GPS was based 
on the Indian Army Longevity assumption, which had an estimated Life 
Expectancy of 68.90  In this case, had the GAD used longevity 
assumptions based on established fact, Gurkha pensions would have 
been substantially higher.  This was a glaring oversight. 
 
28.4 The assumption that Gurkhas would ‘serve to the later of 22 years 
and the normal exit point for their final rank ’was also incorrect as 
stated in paragraph 25.10  That assumption applied to the serving 
Gurkhas on Open Engagement in 2007 but not to the retired Gurkha 
veterans who served on the completely different ‘Gurkha Engagement’. 
 
28.5 The GAD used the standard exchange rate of ICRs 85 to the £ 
sterling in their calculation of service credits for service prior to 1 July 
1997,  whereas the SPVA was instructed to use the actual exchange 
rates over the period for the conversion of lump sums and pension 
arrears, which was a significant disadvantage to the Gurkhas.  
 
28.6. On 17 May 2006, an unidentified branch in the MOD (thought to 
be SP Policy (Pensions) notified the GAD of the ranks in the Armed 

                                                 
88GAD letter AdamsFOI/Oct2013 dated 29 November 2013  

89D/LF Sec (F&C) /141/9 dated March 2009.  
90. Indian Defence Review., Lieutenant General K. Balaram Utilization of 
Manpower in the Army Table 1, 4th and 5th Columns (Residual Life Span), 
1995. 
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Forces equivalent to Gurkha ranks for costing purposes. 91  This 
document advised the GAD to assume for costing purposes that 
Captain (QGO) Hon Lt (GCO), Captain (QGO) Hon Capt (GCO), 
Major (QGO) Hon Lt (GCO), Major (QGO) Hon Capt (GCO), 
Honorary Captain and Honorary Major were all equivalent to 
Warrant Officer 1 and Lt (QGO) was equivalent to Lt Colonel. This 
document is completely nonsensical and it strongly indicates that the 
originator, who I believe may have been SP Policy (Pensions), the 
branch responsible for the design and implementation of GOTT, did not 
properly comprehend the rank structure of the Brigade of Gurkhas.  In 
my opinion, this strongly indicates that the GOTT exercise was 
defective. The GAD has confirmed that different assumptions would 
have produced different service credits. Invalid assumptions were used 
for the calculation of service credits for all Gurkha ranks, and therefore 
all the transferees under GOTT were adversely affected by this. 

28.7 An extract from the House of Commons brief on Gurkha Pensions 
that was last updated on 16 November 2011 92 states, ‘The Labour 
Government estimated the capitalised cost of providing retired Gurkhas 
with Armed Forces Pension Scheme (AFPS) equivalent pension 
benefits for all pensionable service before 1 July 1997 as follows: 

Mr. Drew: To ask the Secretary of State for Defence how 
his Department calculated its estimate of the £1.5 billion 
required to give Gurkhas on the Gurkha Pension Scheme 
a retrospective pension equivalent to their UK 
counterparts. [284419] 

Mr. Kevan Jones: £1.5 billion is an estimate of the 
capitalised cost of providing retired Gurkhas with Armed 
Forces Pension Scheme (AFPS) equivalent pension 
benefits for all pensionable service before 1 July 1997. 

The estimate was calculated by the Government Actuary’s Department 
and identifies the additional capitalised cost that would be incurred if 
benefits of equivalent value to the Armed Forces Pension Scheme 
were granted for all pensionable service before 1 July 1997, on the 
same terms as provided for post-1 July 1997 service in the Gurkha 
Offer to Transfer exercise. The estimated cost is based on the 
assumptions and methodology applied in the Gurkha Offer to Transfer, 
and assumes that the profile of Gurkha pensioners and dependants 
who retired before 1 July 1997 is similar to those that retired post 1 July 
1997.’  In their letter dated 29 November 2013, 93 the GAD confirmed 
’that these costs were assessed on the assumption and methodology 

                                                 
91 Appendix A to an unreferenced document sent by an unidentified branch in 
the MOD to the GAD on 17 may 2006. 
92 House of Commons brief on Gurkha Pensions, last updated on 16 
November 2011. 
93 GAD Adams/FOI/Oct 2013 dated 29 November 2013. 
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applied in the GOTT.  Different answers would be produced if different 
assumptions and methodologies are used….’  As the GOTT 
calculations were flawed because of the use of invalid assumptions, 
the Government’s projection that the cost of providing retired Gurkhas 
with AFPS benefits would cost £1.5 billion over 20 years was also 
wrong, because the same methodology and erroneous assumptions 
were used in the calculation. 

Gurkhas were not Analogous to British Soldiers Before 1997 

 
29. We accept the premise that all the previous judgments have ruled that 

Gurkha and British soldiers were not in analogous positions in relation 
to pay and pensions.   As Lord Justice Simon Brown said, ’I simply 
cannot recognize the two groups as being in ‘an analogous or relatively 
similar situation’, looking at the nature of the Gurkha Brigade as a 
whole- the basis and circumstances of the Gurkhas’ recruitment, 
service and discharge’94. 
 

30. The pre-1997 Gurkhas were entirely separate and different compared 
to their British counterparts.  They had different and unique terms and 
conditions of service, different pay, different allowances, different 
pensions, different service limits, different recruitment, different and 
separate training, separate regulations and standing instructions, 
different promotion rules, different commissions, different rules for 
leave, different gratuities, different and inferior accommodation scales, 
different rules for accompanied service, different rules governing mixed 
marriage and different rules for discharge.  After the Death in Service 
Gratuity for Gurkha widows was increased to the same level as British 
troops effective from 26 May 1999, Mr. Tony Lynes, Pensions Advisor 
to the National Pensioners Association observed in his report dated 17 
June 2003, ‘It is significant that no similar claim of parity is made for 
any of the other benefits for Gurkhas or their families’95.  They were 
dissimilar in almost every respect. 
 

31. Therefore, the fact that Gurkha officers and soldiers were not in an 
analogous or relatively similar situation to their British counterparts 
strongly indicates that the pre-1997 Gurkhas were not treated ‘on the 
same footing’ as other units in the parent army as regular soldiers of 
the Brigade of Gurkhas, a supposed integral part of the British Army, 
as specified in their terms of employment, for the two statements are 
contradictory. 
 

32. The reason for approximating the rates of basic pay admissible to 
Gurkha officers and soldiers serving HM Government to those laid 

                                                 
94Lord Justice Maurice Kay., High Court Judgment Case Number 
CI/2010/0211. Extracts p.8, paragraph 16 cited Lord Justice Simon Brown’ 
judgement  inPurjaparagraph 60., 13 October 2010. 
95Tony Lynes., Gurkha and British soldiers’ pensions compared P.4.17 June 
2003. 
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down in the Indian Pay Code96 and linking the pensions and gratuities 
to the Pension Regulations for the Army in India, 1940, as amended 
from time to time97, was to ensure that the British Gurkhas would not 
have an unfair advantage that could subsequently result in recruitment 
difficulties for the Indian Army.  However, having been assured by Mr. 
Symon at the tripartite meeting on 7 November 1947, the Nepalese 
Government would never have envisaged that the resultant terms and 
conditions of service would place the British Gurkhas at such an unfair 
disadvantage.  When considering justification of different treatment 
under Article 14 of the ECHR, rather than ask the “single question” – 
“Is there enough of a difference between X and Y to justify different 
treatment?”, in this case it might be more apposite to ask “In view of 
the assurances given, as recorded in their terms of employment, to 
treat the Gurkha troops on the same footing as other units of the parent 
army, as an integral part of the British Army, should the treatment of 
Gurkhas have been so different as to render them entirely dissimilar?” 
The Government of Nepal has repeatedly called on the British 
Government to address the outstanding grievances of its retired pre-
1997 Gurkhas.  ‘On 16 November 2006, the Ministry of Foreign Affairs 
of the Government of Nepal wrote to the British Embassy in 
Kathmandu in the following terms: The Government of the United 
Kingdom is requested to address with due priority and in an 
appropriate way the grievances of the ex-British Gurkhas concerning 
pension, equity, compensation, temporary entry to the United Kingdom 
and other associated issues’98.  As Mr. Justice Blake observed in 
Paragraph 67 of his judgment, ‘The evidence indicates that they (the 
Nepalese Government) wanted Gurkha grievances addressed and as 
equal treatment as possible’99.  On 2 November 2009 the MFA wrote 
officially to the British Embassy to request the British Government to 
examine the demands of the pay, pensions and welfare of the ex-
Gurkha soldiers in a fair and justifiable manner and pointed out that the 
different treatment of pre-1997 Gurkhas has in effect created ‘a two-tier 
system which devalues and disregards any service prior to 1st July 
1997’100.  It is apparent that the Government of Nepal is not satisfied 
with this. 
 

                                                 
96TPA, p. 12, Memorandum of Bipartite Agreement Between the Government 
of the Dominion of India and HM Government in the United Kingdom 
paragraph 11. 
97Ibid.,p.109 Gurkha Troops Serving in the British Army Section IV-Rates of 
Pay, Allowances, Gratuities and Pensions for Gurkha Officers and Men 
paragraph 7. 
98Hon. Mr. Justice Blake: High Court Judgement Case Nos. CO/6373/2008 
and CO/6374/2008.cited Government of Nepal (MFA) letter dated 16 
November 2006 to HM British Ambassador Kathmandu, pp. 28,29, paragraph 
39 iv,30 September 2008. 
99Ibid., pp.47, 48, paragraph 67 vi. 
100Government of Nepal Ministry of Foreign Affairs., WE/138 BG/119 to HM 
British Ambassador Kathmandu, p.2, Second Paragraph 2 November 2009 
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Pensions Before 1997-100 Per Cent Welfare Related Cash Uplift 

 
33. As previously stated, from 1976 to 1978 the GPS for a rifleman was set 

at £41.28 per year and then from 1979 to 1981, it was fixed at £53.76 
per year. Over the twelve-year period between 1985 and 1997 the GPS 
for a rifleman was increased by an average of 5 percent per year.  
Conversely, over the twelve-year period from 1997 to 2009, the sterling 
value of the GPS for a rifleman was increased by an average of 50 
percent per year, when the British Government took drastic measures 
to bring the Gurkha pensions more into line.  It is apparent that 
successive governments failed to treat the pre-1997 Gurkhas on the 
same footing, as an integral part of the British Army, and allowed the 
disparity between the two pensions to grow to an unacceptable level. In 
1997, the Gurkha major’s pension was valued at only 7.18 percent of 
his AFPS comparator. We maintain that, before 1997, the British 
Government failed in this latter respect by keeping the value of the 
GPS at such a low level that there was an unreasonable disparity 
compared to the British pension.  I believe it was never the intention of 
those who drafted and signed the memorandum in 1947 that the British 
Gurkhas who served before 1 July 1997 should be treated so 
differently to their British counterparts nor that this should result in 
unfairness.  That surely was the express purpose of His Highness the 
Maharaja of Nepal’s statement of 1 May 1947 quoted in the opening 
paragraph of the document101. Moreover, we submit that the British 
Government failed to pass on certain changes to Indian Army 
regulations governing pensions and gratuities, for instance some 
recommendations arising from the 6th CPC.  Conversely, India treated 
its Gurkhas on the same footing as the other troops in the Indian Army. 
 

34. Paragraph 79 of the Working Group Review of Gurkha Terms and 
Conditions of Service dated 19 April 1996 revealed that ‘There are 
significant benefits available to retired IA Gurkha soldiers which are not 
available to their British counterparts’. Paragraph 81 of the same report 
states, ‘The major after care concern, the provision of medical care, 
remains unresolved.  The disparity between the treatment of IA 
Gurkhas and their British counterparts is a growing source of concern.  
A number of efforts have been attempted to resolve it, one even 
sponsored personally by a former AG (Adjutant General), but have 
failed.  It is a resource issue and one which must be addressed.’102 
This infers that the MOD knew about the disparity between Indian Army 
and British Army pensions well before April 1996, and apparently could 
not correct it, because of the lack of resources. Moreover, nothing was 
done about this for a further four years until the Gurkha pensions were 
increased by between 116 and 179 per cent in April 2000. The deaths 
of Lt. Gareth Evans and SSgt Balaram Rai in the same operational 
incident in Kosovo in 1999 highlighted the huge disparity in death in 

                                                 
101TPA Part 1.,p 5 paragraph1. 
102HQBG., BG 0226, Working Group Review of Gurkha Terms and Conditions 
of Service, p. 24, paragraph 79., 19 April 1996. 
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service gratuities between British and Gurkha soldiers, and generated 
a great deal of criticism in the media.   There was a public outcry when 
it was revealed in the newspapers that SSgt Balaram Rai’s widow 
would receive only 35 per cent of the lump sum and just 7.5 per cent of 
the pension due to Lt Evans’ family103.  A Working Group was 
established to examine British and Gurkha pensions and gratuities and 
to recommend changes, and reported, ‘The new Indian Army gratuities 
comprise a number of parts; an ex-gratia payment of £14,000 to all 
ranks, the existing death gratuity of £1,000 and a variable state 
government payment depending upon the state in which the soldier 
lived’.  This was much better than the death in service gratuities for 
British Gurkhas, supposedly based on Indian Army rates, which at that 
time ‘amounted to lump sum payments of around £1,000 for all deaths 
attributable to service’104. It was clear that British Gurkhas were 
significantly disadvantaged compared to both Indian Army Gurkhas 
and British soldiers, because the British Government had failed to pass 
on the Indian Army improvements to the death in service gratuity, 
which took effect from 26 May 1999. The Armed Forces Minister 
accepted the recommendations of the working group and this resulted 
in an immediate levelling of the death in service gratuity, announced by 
the Prime Minister on 27 October 1999, backdated to 26 May 1999, 
and the subsequent 100 per cent welfare related cash uplift to the GPS 
pension. 
 

35. The MOD tacitly admitted that it had not always monitored changes to 
the Indian Army regulations as diligently as it should have done.  
Paragraph 8 of the Final Report of the 1999 Ministerial Examination of 
Gurkha Pensions and Gratuities states, ‘the arrangements for, and the 
success of, regular and timely passage of information between the 
Government of India and the UK on pay and pension issues, has 
varied over the years’105.  In a letter dated 22 October 2010 to the 
Chairman of the Regimental Association of Nepal, MOD LF Sec stated 
in paragraph 4, ‘With regard to pensions, the Gurkha Pension Scheme 
(GPS) is based on the IA Pension Scheme, but does not follow every 
aspect of it.  There are areas of difference, partly historic where the two 
schemes developed differently, due in the main to lack of information 
on the UK’s part of what the Indians were doing to their scheme, but 
also where we have decided to do things a different way’106.  This 
partly explains why Ministers found it necessary in 2000 to increase the 
GPS by more than 100 per cent for all ranks and why it has since been 

                                                 
103BBC News UK., Gurkha death sparks criticism file:///F: 
BBC%20.htmKosovo%20(2).htm.,24 June 1999. 
104Papers relating to the 1999 Ministerial Examination of Gurkha Pensions and  
Gratuities, p.8, paragraph 16. 
105Papers relating to the 1999 Ministerial Examination of Gurkha Pensions and  
Gratuities, p.6, paragraph 8.. 
106MOD.,LF Sec 15/01/08.Gilmour to RAN.pp.1,2, Paragraph 4, 22 Oct 2010. 
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increased by a further 500 per cent107.  The MOD failed to monitor the 
Indian’s rule changes as assiduously as they should have done. We 
accept that these differences are by no means all to the detriment of 
the Gurkhas.  As the MOD correctly states, the indexation mechanism 
is a significant benefit, as is the application of Group X rates of Indian 
Army pay for technicians to calculate pensions for all, irrespective of 
trade group.  The MOD also claims, ‘most significantly our rates are at 
least double those of the Indians’108.  However, in his report ‘Gurkha 
and British soldiers’ pensions compared’ dated 17 June 2003, Mr Tony 
Lynes, Pensioner Advisor to the National Pensioners’ Association 
refutes this saying, ‘It should be noted, also, that the substantial 
increase in Gurkha pensions in April 2000 was justified as taking into 
account the Indian Government’s package of welfare benefits in kind, 
such as access to military hospitals, which were not available in Nepal.  
To the extent that equivalent benefits are available to retired soldiers in 
the UK, the April 2000 increase should be disregarded in comparing 
British and Gurkha soldiers’ pensions.’109 

 
Gurkha settlement in the UK-Value of Gurkha Pension 
 
36. The limited changes to the terms and conditions of service introduced 

in 1997 had no effect on pre-1997 service. Though pay for serving 
Gurkhas was brought into line with that of comparable British 
servicemen by the introduction of a ‘Universal Addition’, as previously 
stated, ‘pensions were not reviewed as part of this package since 
conditions for discharge and resettlement remained unchanged by the 
move of the home base to the United Kingdom.’110 
 

37. The amendment to the HM Forces Immigration rules effective from 24 
October 2004, whereby any Gurkha with at least four years’ service in 
the British Army, and who had been discharged after 1 July 1997 was 
allowed to apply for indefinite leave to enter or remain in the United 

                                                 
107They Work for You. com., House of Commons Debates, Gurkha Settlement 
Rights Opposition Day – (10th Allotted Day), Kevan Jones MP cited Hansard 
HC Debate Column 925. 29 April 2009. 
108MOD.,LF Sec 15/01/08.Gilmour to RAN.pp.1,2, Paragraph 4, 22 Oct 2010. 
109Tony Lynes., Gurkha and British soldiers’ pensions compared p5, third 
paragraph, .June 2003. 
110Papers relating to the 1999 Ministerial Examination of Gurkha Pensions and  
Gratuities, p6, paragraph 6. 
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Kingdom, changed the traditional assumption that British Gurkhas 
would retire in Nepal, and fundamentally altered the raison-d’être for 
giving lower pensions to pre-1997 Gurkhas, which was based on that 
expectation.   Following the Debate on Gurkha Settlement in the House 
of Commons on 29 April 2009, the Home Secretary announced on 
21 May 2009 that the concession was extended to allow all former 
Gurkhas with more than four years’ service to apply for indefinite 
leave to enter or remain in the United Kingdom. Now that retired 
Gurkha veterans have won the right to settle in the UK, the policy 
of linking their pensions to the lower cost of living in Nepal can no 
longer be objectively justified. 
 

38. When the House of Commons divided after the Gurkha Settlement 
Debate on 29 April 2009, 267 MPs voted in favour of the motion, which 
included the statement, ‘This House believes that Gurkhas who retired 
before 1997 should be treated fairly and in the same way as those who 
have retired since.’111During the debate the former Veteran’s Minister 
had informed the House of Commons, ‘If people are to retire here on a 
Gurkha service pension, that small amount will not go very far in 
supporting them. There is a danger that the next position will be that 
we should offer retrospection on pensions to increase them to the post-
1997 level. That would be a huge additional cost to the taxpayer that 
we must take into account when recognising that point.’112We believe 
that MPs should have considered more carefully the foreseeable 
consequences of allowing Gurkha veterans to settle in Britain with GPS 
pensions that are geared to the lower cost of living in Nepal.   As far as 
the MOD is concerned, expense has always been the crux of the 
problem, for the Government had estimated the cost of equalising the 
pensions for Gurkhas at the same level as the AFPS, at approximately 
₤1.5 billion over 20 years113, at 2007 prices, comprising a one-off 
payment of ₤500 million and ₤50 million each year for 20 years. 
However the cost of assimilating thousands of Gurkha migrants from 

                                                 
111They Work for You. com., House of Commons Debates, Gurkha Settlement 
Rights Opposition Day – (10th Allotted Day), Christopher Huhne MP cited 
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113House of Lords Written Answers., Baroness Taylor of Bolton Citation: HC 
Deb, c166 W., 9 July 2009. 
 
 

 
 
 

 
 
 
 
 
 



32 

Nepal, providing the full range of benefits to those who are 
unemployed, education for their children, NHS treatment and social 
housing is likely to be greater.  It is not surprising that the local 
authorities in Sir Gerald Howarth MP’s Aldershot and Farnborough 
constituency were apparently overwhelmed by the influx of migrants 
from Nepal, for it was entirely predictable that the pre-1997 Gurkhas 
would struggle to survive in Britain because of the inadequacy of their 
Gurkha pensions. 

   
39. Lord Justice Maurice Kay made the valid point in his Judgment handed 

down on 13 October 2010 that Gurkhas can choose where to live in 
retirement; they are not bound to retire to Britain114.  However, the pre-
1997 Gurkhas contend that, irrespective of where they choose to settle 
in retirement, the GPS pension is insufficient to enable them to 
maintain the same minimum standard of living.   In Britain, unemployed 
single retired Gurkha riflemen above the age of 60 can receive up to 
₤950 per month in Pension Credit and Housing Benefit, which is five 
times the value of their £185 GPS pension, just to bring their incomes 
to subsistence levels.  The weekly income of one retired Gurkha Major 
was so small in 2009 that he was able to claim ‘Pension Credit’ 
amounting to £80 per week, in addition to three other benefits.  This 
clearly illustrates the point that even the income of retired Gurkha 
Majors falls well below the “Poverty Line”. 
 

40. The MOD has repeatedly exaggerated the value of the Gurkha 
pension.  If, as the former Veteran’s Minister said, ‘The majority of ex-
Gurkhas have a service pension which enables them to live 
comfortably in Nepal…’115,Gurkhas would not have to seek secondary 
employment all over the World to augment their meagre incomes.  
Many of them are employed as contract civilians in war-ravaged 
countries like Afghanistan, Iraq and the Democratic Republic of Congo.  
Although the dangers are well known, they have little alternative, 
because there are no jobs for them in Nepal.   
 

41. A married Gurkha rifleman with one child serving in Kathmandu in 2010 
received LOA of up to £10.82 per day, in addition to his salary of 
between £46.57 and £69.72, depending on the length of his service.  
According to the Veterans Minister ‘LOA is designed to contribute 
towards the necessary additional local cost of day-to-day living, when 
service personnel are required to serve overseas. LOA recognises the 
amount by which average essential expenditure on day-to-day living in 
a particular overseas location differs from that in the UK, taking into 
account the differences in the local lifestyle.’116As a serving rifleman is 

                                                 
114Lord Justice Maurice Kay., High Court Judgment Case Number 
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paid a minimum of £50 per day to cover ‘essential expenditure on day 
to day living’ in Kathmandu, how can the MOD claim that a Gurkha 
rifleman’s GPS pension of £42 per week provides a comfortable living 
in Nepal?  The cost of living in Nepal has risen exponentially in recent 
years due to political instability, the global economic crisis and rising 
food and oil prices. 
 

42. In their letter to the British Ambassador, Kathmandu dated 2 November 
2009 the Government of Nepal (MFA) said,’ The argument British 
government put forward about Gurkhas’ pension that they receive more 
than the pay of government officials should not be compared on the 
basis of the economic status of Nepal, rather it would be appropriate to 
relate it to the value of service provided by them.  As Gurkhas have 
provided service to the British Government, it would not be appropriate 
to make comparisons of their pension with pay scales of government 
officials of Nepal.’117 It is clear from this that the Nepalese Government 
deeply resent these invidious and sometimes disparaging 
comparisons.  For example, the former Veteran’s Minister claimed that 
a Gurkha Major received more per year than the salary of the Nepalese 
President118.  It would have been more pertinent had he pointed out 
that the Gurkha Major’s GPS pension in 2009 of only £112.62 per week 
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was way below the United Kingdom ‘Poverty Line’, which in 2007/8 
was set at £158 for a single person and £236 for a married couple.  As 
things stand at present, the pre-1997 Gurkha migrants, who are 
allowed to settle in Britain, receive pensions that the Government 
admits were tailored to the cost of living in Nepal, and are woefully 
inadequate to meet the increased cost of living in Britain.  All the pre-
1997 Gurkha veterans, including retired Gurkha Majors receive 
pensions that are well under the UK ‘Poverty Line’. This explains why 
many of them are facing extreme hardship on arrival in Britain.  
 

43. All the unemployed pre–1997 Gurkha veterans are in what the Joseph 
Rowntree Foundation terms the “Very Low Income” bracket.  As Mr. 
David Drew MP accurately predicted in the House of Commons 
Adjournment Debate on 21st July 2009, ‘They will be coming here on a 
pension that will not allow them to live in this country on anything other 
than poverty wages.’119 The overwhelming wish of the British general 
public was that Gurkha veterans, who had risked their lives for our 
country, should be allowed to live in Britain in their retirement -- but not 
in poverty. 
 

44. More than 360 of those who have applied for welfare assistance in the 
UK are non-pensioners over the age of 60, many of whom have age-
related ailments.  According to figures supplied by the Government in 
written answers to Parliamentary questions, there are roughly 7,000 
Gurkha veterans, whose Army service was insufficient to qualify for a 
Service pension120.  This includes ex-servicemen and widows who 
receive monthly welfare pensions of roughly ₤40 from the Gurkha 
Welfare Trust.  There are no state benefits in Nepal apart from the 
minimal pension of NCRs 500 (roughly ₤3) per month that is paid to 
men over 70 and widows over 60.  Some of them are veterans from 
World War II who were discharged in 1946 with an average payment of 
just ₤48 per head121. The others are mostly soldiers made redundant in 
the 1960s with severance payments of up to ₤360122. If they choose to 

                                                 
119Hansard., House of Commons ‘Gurkha Pensions Debate’., Citation: HC 
Debate 21 July 2009 Column 859. 
120House of Lords Written Answers c 132 W., 7 July 2009. 
121 Tony Gould: Imperial Warriors Britain and the Gurkhasp.284. 
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settle in the UK they can receive up to ₤1,282 per month in benefits for 
a married couple.  Effectively, these men are faced with “Hobson’s 
choice”, either a life of relative poverty in the UK or destitution in Nepal. 
 

45. Following their visit to Nepal in May 2005, an International Commission 
of Inquiry headed by Mr. Ian Macdonald QC supported by two London 
barristers, human rights and peace activists compared the relative 
merits of the GPS against the AFPS.  Their report states, ’The booklet 
provided to British soldiers who are to be made redundant is entitled 
“Compulsory Discharges A Welfare Guide” (Edition 2 April 2002). This 
highlights the other major difference for British soldiers who are made 
redundant from the Army; the British welfare state. British soldiers are 
referred to the Department of Works and Pensions and advised that, 
“you may be eligible for a variety of DWP benefits whether you are in 
employment or not”. They are also guided to seek help from their local 
authority for housing assistance if required’...123Unemployed married 
British veterans who retired from the Army before 1 April 1975 with 
insufficient service to claim Service pensions would be eligible to 
receive benefits of up to £1,282 per month, on the same basis as the 
Gurkha non-pensioners described in paragraphs 43 and 44 above.  
The Macdonald Report concluded, ‘What is clear is that there was little 
or no provision, financial or otherwise, made for the Gurkhas who were 
made redundant after World War II and in the 1960s and 1970s’124.  I 
believe that in regard to ‘welfare’, those veterans, who have settled in 
Nepal, whose service was insufficient to qualify for a Service pension 
and who do not receive monthly pensions from the Gurkha Welfare 
Trust, have not been treated on the same footing as the other troops of 
the parent (British) Army, as required by their terms of employment125, 
because they have no access to state benefits in Nepal and roughly 
7,000 of them have no income apart from a small welfare pension. 
 

46. The MOD has always known that the GPS would not provide enough 
support for Gurkha veterans settling in Britain.  The 2006 Gurkha 
TACOS Review Report advised, ‘For a Gurkha retiring to a second 
career in UK, the GPS profile is clearly wrong, paying sums too small 
to be useful at a time when he does not need them and an inadequate 
pension at retirement age.’126In his letter to Mr. Andrew Dismore MP 
dated 30th November 2009, the former Veteran’s Minister said, ‘All ex-
Gurkhas will be entitled to state benefits if unable to work’127. So he 

                                                 
123Ian Macdonald QC,Hannah Rought-Brooks and Rebekah Wilson., The 
Gurkhas-The Forgotten Veterans.,cited Tony Lynes, p.11,Paragraph 
7.39.,December 2005. 
124Ibid.,p.12,paragraph 7.42. 
125TPA p.18 Annexure III Nepalese Suggestions to His Majesty’s Government 
and the Government of India for the Employment of Gurkhas., paragraph1. 
126MOD D/LF Sec (Gurkha)/140/7.,A Review of Gurkha Terms and Conditions 
of Service., p.10-4, Chapter 10 paragraph 28.19.,December 2006. 
127MOD., D/Min (Veterans) /KJ MC 04879/2009 Kevan Jones MP to Mr. 
Andrew Dismore MP, p.3., 30 November 2009. 
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was clearly well aware of the inadequacy of the GPS.  Yet the MOD 
apparently did not inform the House of Commons Home Affairs Select 
Committee (HAC) regarding the predictable consequences of granting 
settlement rights to the Gurkhas who retired before 1 July 1997, if their 
pensions were not adjusted.  In fact the HAC recommended to the 
Prime Minister that the two issues of ‘settlement’ and ‘pensions’ should 
not be conflated and I believe that this was a mistake, because most of 
the Gurkha migrants have no other income apart from their pensions. 
The two issues are inextricably linked and should never have been 
separated.  If the GPS pensions of the pre-1997 Gurkhas are 
significantly increased, to bring them into line with British pensions, 
most retired Gurkhas would opt to stay in Nepal and many of the 
jobless veterans who are now in the United Kingdom would return to 
Nepal to live with their families. 

 
One Rate of Pension for Each Rank, Before and After 1997, in the Indian 
Army, Irrespective of the Date of Retirement. 

 
47.  On 6 July 2009 the Indian Government announced a change to the 

Indian Army pension rules for Gurkha veterans of the Indian Army in 
the following extract of the Budget Speech, "......Based on the 
recommendation of the committee headed by Cabinet Secretary on 
'One Rank-One Pension' (OROP), the government has decided to 
substantially improve the pension of pre-January one, 2006 defence 
pensioners below officer rank and bring pre-October 10, 1997 
pensioners on par with post- October 10, 1997 pensioners.....".128 
 

48. Prior to this rule amendment, Indian Army Gurkha veterans were 
similarly disadvantaged to British Gurkhas because there was a break 
pre-10 October 1997. However, now that the Indian Government has 
rescinded this rule, all Indian Army Gurkha veterans below officer rank 
who retired before 1 January 2006 enjoy one rate of pension per rank, 
irrespective of their date of retirement.  Mr. David Drew MP raised this 
issue during the Adjournment Debate on Gurkha Pensions on 21 July 
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2009.  He said,’…The comparison with India and those troops from the 
Indian part of the tripartite agreement is also worth dwelling on for a 
moment.  The Gorkhas-the Indian equivalent of the Gurkhas- were 
similarly disadvantaged because there was, again, a break pre-1997.  
Interestingly, India has recognized that that break is wrong and I 
understand that it now treats those who retired before that date in the 
same way as it treats those who retired thereafter.  That makes a 
significant difference, and there has always been an understanding that 
that is right in that case, so I ask the Minister why that does not apply 
to the Gurkhas’129.  This confirms that the Veterans Minister was 
informed during a debate in the House of Commons that the Indian 
Government had removed the 1997 break, and was treating pre and 
post 1997 Indian Gurkhas on an equal basis, and he was asked why 
this did not apply to British Gurkhas, and to look at the issue again.  
However, I believe that the MOD has failed to pass on this amendment 
to the Indian Army’s pension rules for Gurkha veterans to British Army 
Gurkhas in the GPS, as mandated by the following statement in their 
terms of service, ‘The payment of Gratuities and Pensions will be 
admissible to Gurkha soldiers, NCOs, WOs and King’s Gurkha 
commissioned Officers with reckonable service in the Indian or British 
Armies under the Pension Regulations for the Army in India 1940, 
applicable to VCOs and IORs, as amended from time to time….’130 . 
We submit that in July 2009 the British Government broke the Indian 
Army linkage by not passing on to the British Gurkhas the Indian 
Government’s decision to pay Indian Army Gurkha pensions for 
soldiers at one rate for each rank and to equalize the pensions of all 
Indian Army Gurkhas who served before and after 10 October 1997.  
We maintain that this violated the fundamental principle, which is 
based on equitable arrangements for Indian and British Gurkhas.131 

                                                 
129Hansard., House of Commons ‘Gurkha Pensions Debate’., Citation: HC 
Debate 21 July 2009 Column 859. 
130TPAp.109 Gurkha Troops Serving in the British Army Section IV-Rates of 
Pay, Allowances, Gratuities and Pensions for Gurkha Officers and Men 
paragraph 7. 
131Papers relating to the 1999 Ministerial Examination of Gurkha Pensions and  
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Harmonization for Serving Gurkhas in 2007 
 
49. The harmonization of British and Gurkha TACOS, pay and pensions for 

serving Gurkhas from 2007 was achieved within the existing rules with 
no amendment to the original agreement and therefore there was no 
retrospection as such.    There was apparently no legal or practical 
impediment either in bringing the pay, pensions and terms of service of 
the serving Gurkhas onto ‘the same footing’ as other troops of the 
British Army, thereby honouring the international agreement for the first 
time in 60 years.  The corollary is also true; Apart from the basic pay 
and pensions that were tied to Indian Army rates, nothing that was 
prescribed in their terms of employment would have prevented the 
British Government from harmonizing the terms and conditions of 
service for British Gurkhas from the outset in 1948, had it chosen to do 
so, and that is still the case.  Even the ‘take home pay’ could have 
been standardised, had the British Government applied the correct 
level of ‘special pay’ and LOA for those serving in Brunei and Nepal, as 
they eventually did in 2007.  By not doing so before then, the British 
Government failed to implement the terms of employment properly, did 
not honour the commitment to treat the Gurkhas on the same footing 
as other soldiers of the British Army, and severely penalised the 
Gurkhas, in respect of their TACOS, their pay and allowances during 
their service, and their pensions post-retirement. 
 

50. The Government policy of distinguishing between those Gurkhas who 
retired before 1 July 1997, and those who retired after, has in effect 
created two classes of Gurkhas.  It is this point that is by far the most 
sensitive and contentious issue among the retired Gurkhas.  The pre-
1997 Gurkhas strongly resent the unintended stigma of being 
categorised as ‘inferior’ to their post 1997 counterparts, and they feel 
deeply insulted and dishonoured.  The Government of Nepal 
expressed their displeasure on this point in their letter dated 2 
November 2009. They said, ’The British Ministry of Defence, in its 
review of the Terms and Conditions of service (TACOS) for Gurkhas in 
2006, has acknowledged that Gurkhas have been treated unfairly as 
this review announced that Gurkhas with service post 1st July 1997 
would be entitled to receive a pension equal to fellow British soldier 
with same service.  However, the British Government has not extended 
the revised terms to all Gurkhas, in effect creating a two-tier system 
which devalues and disregards the value of any service prior to 1st July 
1997.’132  It is now possible for a Gurkha soldier who is discharged 
from the Army after 1 July 1997 with a minimum of two years’ service 
to claim a Preserved Pension at the age of 60 under AFPS 75 rules133, 
whereas Gurkha soldiers who were made redundant from the Army 

                                                 
132Government of Nepal Ministry of Foreign Affairs., WE/138 BG/119 to HM 
British Ambassador Kathmandu, p.2, 2 November 2009 
133MOD Booklet MMP/106 AFPS 75 Your Pension Scheme Explained, AFPS 
Handbook p.7. Preserved Pension Re –issued Feb 2007. 
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before 1 July 1997 with less than 15 years’ service, receive no pension 
at all. 

Unresolved Issues- Terms of Service, Entitlements and Allowances 

 

Service Limits 

 
51. The suggestion that Gurkhas had an advantage over British soldiers 

because they were able to retire with immediate pensions after 15 
years’ service at the age of 33 is, I believe, untrue.  Secondary 
employment opportunities for British Gurkha soldiers in Nepal are few 
and far between, so those who did not seek employment overseas 
faced a life of relative penury. Indeed the reason given by Baroness 
Taylor of Bolton in her written answer to the House of Lords on 9 July 
2009 for paying Gurkha pensions earlier than the AFPS was ‘because 
Gurkhas are unlikely to work again in Nepal unlike their British 
counterparts in the UK’134.  Given the opportunity, the Gurkhas would 
far prefer to have had the offer of 22 years’ service, and indeed their 
terms of service made allowance for this. This is clearly demonstrated 
by the fact that, when the Gurkhas were given the option of serving for 
22 years on Open Engagement, most of them chose to do so, and this 
resulted in an unplanned surplus of Gurkha manpower, which had the 
potential to rise beyond 1,500 in 2019 135, which we understand is now 
being corrected by the compulsory redundancy of Gurkha officers and 
soldiers.  The 1955 Terms and Conditions of service states, ‘On 
completion of 18 (eighteen) years Colour service, including previous 
Colour service in the Indian Army, Gurkha WOs, NCOs and men may 
be discharged and re-enlisted for periods of 1 (one) year at a time on 
special recommendation of their CO.  In no case, however, will service 
be permitted in excess of a total of 22 (twenty-two) years Colour 
service. ’ 136 
 

52. Therefore, there was provision within the 1955 Gurkha TACOS for 
Gurkhas soldiers, including riflemen, to serve in the British Army for up 
to 22 years.  Furthermore, no other service limits were specified in the 
original terms of service.  Manning control points that required Gurkha 
junior ranks up to corporal to retire compulsorily after 15 years’ service, 
sergeants at 18 years, staff sergeants at 19 years and warrant Officers 
2 at 20 years, were promulgated subsequently by the Ministry of 
Defence, well after the Gurkha officers and soldiers had made their 
decision to transfer to the British Army.  British Gurkhas were neither 
able to avail of the longer service limits applied to Indian Army Gurkhas 

                                                 
134House of Lords Written Answers., Baroness Taylor of Bolton Citation: HC 
Deb, c166 W., 9 July 2009. 
135Brigade of Gurkhas Newsletter., 2009. 
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Conditions of service-Gurkhas.,Appendix A paragraph 10(a).27 October 1955. 
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nor the twenty two years’ service specified in their terms of 
employment and the 1955 TACOS, which would also have put them on 
the same footing as British soldiers on open engagements. 
 

Promotion and Commissioning 
 

53. Annexure III of the TPA specifies,’ In all matters of promotion, welfare 
and other facilities the Gurkha troops should be treated on the same 
footing as the other units in the parent army so that the stigma of 
“mercenary troops” may for all time be wiped out.’ 137…’The Gurkha 
troops should be given every facility so that it might be officered by 
their own men and they should be eligible to commissioned ranks with 
no restriction whatsoever to the highest level to which qualified officers 
may be promoted’138.   
 

54. As the Brigade of Gurkhas was an integral part of the British Army from 
1948, it would have been logical for the Brigade to conform to the rank 
structure and promotion systems of the mainstream British Army from 
the outset, on the same footing as the other troops of the parent army, 
in the spirit of the TPA.  However, for different reasons, both the Indian 
Army and the British Army retained the ‘sandwich ranks’ that the 
Indians call ‘Junior Commissioned Officers’ (JCOs) and the British 
‘King’s/Queen’s Gurkha Officers’ (QGOs).  
 

55. In May 1947, Prime Minister Nehru asked General L. O. Lyne whether 
the British Army intended to give Gurkhas commissions – not the 
Viceroy’s commissions (VCOs) or their equivalents, which they already 
had, but King’s commissions such as British officers held. This became 
a critical issue in the tripartite discussions between Britain, India and 
Nepal, and caused dissension in the ranks of those Gurkha units 
destined for the British Army139, as most of the Gurkha officers and 
many of the soldiers opted for service in the Indian Army, because of 
the better terms offered.  The Indians had decided to promote 
outstanding VCOs, giving them full commissions, to fill vacancies in 
Gurkha regiments left by British officers departing from India, and to 
give time for the Indian officers appointed to each regiment to learn the 
language and regimental customs. 
 

56. According to the Military historian Tony Gould, The War Office 
responded unenthusiastically to the idea of commissioning Gurkhas.   
They referred to the ‘colour-bar problem’, which had come up in 
discussions about commissions for Africans and let it be known that 
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they would prefer things to remain as they were, with British officers 
commanding Gurkha troops; but they recognized that ‘ultimately we 
may be forced to give commissions.’ At a Cabinet meeting on 3 June 
1947 the Secretary of State for War said that ‘if non-Europeans were 
admitted to the ranks of the British Army, they were bound to be 
eligible in due course for consideration for advancement to 
commissioned rank.  British soldiers would not take kindly to service 
under coloured officers and discipline would be undermined’140.  This 
last sentence was the nub of the argument against granting full 
commissions to Gurkhas. 
 

57. The Nepalese Government pressed the matter during the tripartite 
meeting in November 1947.  ‘At a private meeting with Britain’s two 
senior negotiators, the Maharaja stressed the importance of Gurkhas 
being eligible for king’s commissions.  He told them this was a ‘long-
standing grievance’; Gurkhas felt that they had had too little recognition 
for all they had done in the two world wars: ‘He knew this was a sore 
point among Gurkhas since he had received so many letters from 
them’.  He realized that lack of education was a barrier to such 
promotion but if the Indians were granting commissions, surely one or 
two Gurkha officers from each British battalion could be given king’s 
commissions’141.  This discussion was reflected in note 2 of Annexure 
III of the TPA, ‘In his letter of 7th November 1947… Mr. Symon 
confirmed that, “so far as commissioning is concerned it is certainly the 
intention of my Government to give commissions to suitably qualified 
Gurkhas”. At the Tripartite meeting….Mr Symon emphasised that the 
standards for granting commissions in the British Army were high and 
that immediate implementation of the above assurance could not be 
expected, since some time must necessarily elapse before Gurkha 
troops could reach these standards.’ 142.… 
 

58. Britain initially accepted officers holding Viceroy Commissions (VCOs) 
in Gurkha regiments of the Indian Army as King’s Gurkha 
Commissioned Officers (KGCOs) in their existing rank and seniority.  
They were to be granted ‘Permanent Regular Commissions in the Land 
Forces’, the same category of commission given to British officers.  
The TPA Part I Section I further specified, ‘King’s Gurkha 
Commissioned Officers will take precedence and seniority amongst 
themselves according to their rank and date of promotion to that rank, 
irrespective of the Regiment to which they belong.’ 143. Whereas VCOs 
of the Indian Army were granted Viceroy Commissions, under the 
terms of the TPA, KGOs/QGOs of the British Army were granted 
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Sovereign Commissions, and they should therefore have been treated 
on an equal basis with all other officers holding Sovereign 
Commissions. The TPA did not stipulate that they would be junior to all 
British officers, although this was subsequently inferred by the insertion 
of a table of ‘corresponding ranks solely for command purposes of the 
three Services’, in paragraph J 2. O42 of Queen’s Regulations for the 
Army 1975 that clearly positioned QGOs as inferior to British officers of 
all three Services. 144 QGOs were also treated differently. They 
received less than a third of the salary and one fourth of the pension on 
retirement. They had separate Gurkha Officers' Messes and QGOs 
(even Gurkha Majors) saluted British officers irrespective of their rank.  
We maintain that the different treatment of QGOs compared to all other 
Sovereign Commissioned officers holding Permanent Regular 
Commissions in the British Armed Forces was unlawful.  Under English 
common law there was an expectation that groups of people in similar 
positions would be treated similarly, regardless of colour, race, etc., 
long before the introduction of the Race Discrimination Act.  An officer 
is an officer, and a soldier is a soldier.  To treat one group of officers 
differently to another would need to have objective justification.  An 
infantry platoon commander is an infantry platoon commander, whether 
Gurkha or British, and they should have been treated alike. 
 

59. Furthermore, Queen’s Regulations for the Army 1955 paragraph 277 
145  limited the power of command of QGOs in the following statement: 
’The power of command to be exercised by Queen's Gurkha Officers of 
the Brigade of Gurkhas will extend over all officers junior in rank or in 
seniority belonging to that corps, and over all other ranks belonging to 
that corps. The power of command will further extend over such 
officers and other ranks of any corps as may be specially placed under 
their command or attached for duty to Gurkha units or formations.’ 146 
Therefore QGOs had no authority to command troops of British 
Regiments.146Technically therefore, QGOs posted to British Infantry 
Battalions and Regiments, e.g. Gurkha Reinforcement Companies and 
British Regiments of the Royal Engineers, Royal Signals and Royal 
Logistic Corps, could not have commanded British soldiers who were 
not specifically placed under command of the Gurkha subunit.  This 
archaic rule would have been unworkable had it been strictly applied to 
QGOs posted to British Regiments after 1990.  The inferior QGO rank 
was not abolished until 2007, which again shows that the separate 
conditions for Gurkhas prescribed by the TPA were not all curtailed in 
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1997. It was not, as has been suggested, one set of rules based on the 
TPA before 1997 and completely different rules thereafter.  On the 
contrary, the TPA was gradually implemented after 1997. It is 
maintained that Gurkha officers were not treated before 2007 on the 
same footing as the other troops of the British Army, in the spirit of the 
TPA and they were denied their rights to equal pay for equal work. 
 

60. The controversial treatment of Gurkha officers was reflected in the 
letter dated 17 May 2006 originated by an unidentified branch in the 
MOD (thought to be SP Policy (Pensions) that notified the GAD of the 
ranks in the Armed Forces equivalent to Gurkha ranks for costing 
purposes. 147 This document advised the GAD to assume for 
costing purposes that Captain (QGO) Hon Lt (GCO), Captain 
(QGO) Hon Capt (GCO), Major (QGO) Hon Lt (GCO), Major (QGO) 
Hon Capt (GCO), Honorary Captain and Honorary Major were all 
equivalent to Warrant Officer 1 and Lt (QGO) was equivalent to Lt 
Colonel.  It is apparent from this document that the MOD still considers 
Gurkha officers equivalent to British warrant officers. For many years, 
Captain (QGOs) have successfully commanded infantry companies on 
operations in place of British majors, but the MOD does not even 
recognize them as commissioned officers. 
 

Leave 
 

61. It has been suggested that pre-1997 Gurkhas enjoyed a distinct 
advantage over British troops in respect of leave.  Paragraph 13 et sec 
of Part I section III of the TPA148 and the 1955 Terms and Conditions of 
Service for Gurkhas 149  authorized six months leave to Nepal (reduced 
to five months in 1997) after three years continuous service overseas 
and, in addition, two fourteen day local leave periods annually.  On the 
face of it, this seems much more generous than the 30 days or 42 days 
annual leave, depending on rank, prescribed for all other troops of the 
British Army. 
  

62. However, while Gurkhas were on long leave, they only received 
their basic pay, as the ‘Gurkha Addition’ or ‘Universal Addition’ 
was withdrawn while they were in Nepal to conform strictly to the 
TPA. Therefore they lost up to 95 percent of their normal take 
home pay for up to five months whilst on leave.   With the ease and 
speed of modern transport, the five-month period might have been 
substantially reduced and most soldiers would willingly have settled for 
two months.  But the Colonel Commandant of the Brigade of Gurkhas 
felt that the TPA had to be honoured.  On 6 July 1998 he explained,’  ‘It 
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is a very good thing to get people back to Nepal to remind them that 
they are Nepalese citizens, that this is their country, that this is where 
their roots are; and the younger element can get properly married 
according to arrangements made by their parents.  It also reminds 
people of what their basic pay is, because when they go on home 
leave there is no “universal addition”.  It just reminds them that this is 
the level of pay appropriate to the land where they are now living, the 
basic pay that Indian Gurkha soldiers risking their lives in all the 
various insurgencies are also getting150.’Whatever the rationale, long 
leave was financially disadvantageous for the Gurkhas and it remained 
so, until this rule was abolished in 2007, which again shows that the 
separate conditions for Gurkhas prescribed by the TPA were not all 
rescinded in 1997. This demonstrates how some terms of service 
recorded in the TPA were strictly applied by the MOD in respect of 
Gurkha officers and soldiers of the Brigade of Gurkhas, in this 
case to save paying their full salaries for five months Nepal Leave. 
Yet, when Gurkhas now complain about the non-implementation 
of their terms of service, they are told that their complaints cannot 
be considered under IDRP, as the TPA is not justiciable in English 
law.  I consider this a double standard. 
 

63. Ironically, Gurkha officers and soldiers who were posted on duty to 
British Gurkhas Nepal prior to 2007 retained their ‘Gurkha Addition’ or 
‘Universal Addition’, which indicates that the policy was not applied 
consistently.  Headquarters Brigade of Gurkhas was selective when it 
came to implementing the TPA. 
 

Medical 
 

64. The TPA specified that, ‘Medical attention and, where necessary 
medical treatment for families of Gurkha other ranks either in quarters 
or in hospitals, will be free of charge.’ 151Until 1988, when the British 
Military Hospital (BMH) was closed in Dharan, primary and secondary 
health care was provided for all Gurkhas serving in Nepal and their 
families in BMH Dharan   They were categorized as “fully entitled”. 
Gurkha ex-servicemen and their families were also treated in BMH 
Dharan as “semi-entitled” patients.  In extreme cases, Headquarters 
FARELF authorized ‘medical evacuation’ to Singapore for tertiary 
treatment. Therefore, until BMH Dharan closed in 1988, the British 
Government provided medical facilities on the same basis for Gurkhas 
as for the other troops of the British Army.  However, when BMH 
Dharan closed, primary health care was provided by medical orderlies 
in the welfare centres on a daily basis and doctors visited 
periodically152. Headquarters British Forces Hong Kong also cancelled 
the authority for Gurkhas in Nepal to be referred to BMH Hong Kong for 
treatment and for Gurkhas in Hong Kong to be referred to hospitals in 

                                                 
150 Tony Gould: Ibid., Imperial Warriors Britain and the Gurkhas p 385. 
151 TPA Op cit., Part I Section III Paragraph 26 (c) p.24P. 
152 Tony Gould: Ibid., Imperial Warriors Britain and the Gurkhas p 415. 
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the United Kingdom.  Therefore, from 1988, the medical facilities for 
Gurkhas were substantially inferior to those provided for all other 
troops of the parent Army.  Even though the 1996 Gurkha Terms and 
Conditions of Service Review disclosed the considerable disparity 
between Indian Army and British Army Gurkhas in the provision of 
medical care and other benefits as a ‘growing source of concern’, no 
attempt was made to redress this imbalance for another four years until 
Ministers recognized the imbalance in 1999, acknowledged that that 
the facilities provided by the Indian Government for their veterans were 
significantly better, and introduced a 100 percent welfare-related cash 
uplift on 1 April 2000. 153 

 
Family Accommodation 

 
65. Part I Section III of the TPA paragraph 21 states, ‘Family 

accommodation will be provided eventually for up to 25 % of Gurkha 
officers and men allowed by unit establishment.  All married Gurkha 
officers and warrant officers will be entitled to family accommodation, 
within the overall total 25% establishment.’ 154 The note under 
paragraph 23 of Section III of the TPA further explained, ‘It is unlikely 
that MALAYA will be able to accept all “entitled” Gurkha families until 
1949…..’ 155 The inference from this was that, after 1949, there would 
be sufficient family accommodation available in MALAYA to enable 
25% of the established strength of the Brigade to be accompanied by 
their families.  However, this condition was never fulfilled, with the 
result that there was always insufficient family accommodation for the 
pre-1997 Gurkhas. The chronic shortage of married quarters for 
Gurkhas in the UK was identified in 1993, and the issue of 
accompanied service for Gurkhas in the UK was raised as an ‘AA’ 
rated proposal in three successive LTCs in 1994, 1995 and 1996, but 
failed to secure funding for the construction of 397 quarters in the UK.  
The issue was raised by GAESO in their February 2003 challenge R 
(Purja and ors) v. Ministry of Defence. Although Lord Justice Sullivan 
rejected the claims in relation to pensions and accompanied service, 
he made it clear that the Government would have to consider reforms 
to the rules for accompanied service, specifically the continuing 
shortage of family accommodation, and the rules were changed in 
2005, but obviously too late to benefit the pre-1997 Gurkhas.   The 
matter was not resolved until 1 April 2006. 
 

66. Had sufficient family accommodation been available, Gurkha officers 
and soldiers would have been entitled to at least two accompanied 
tours in their first fifteen years of service, once, having completed at 
least four years’ service during the first two tours and again between 
the third and fourth tours.  All married Gurkha officers and warrant 

                                                 
153 . Papers relating to the 1999 Ministerial Examination of Gurkha Pensions 
and  Gratuities, p10,paragraph 30. 
154 . TPA Op cit., Part I Section III Paragraph 21  p.105. 
155 . TPA Op cit., Part I Section III Paragraph 23  p.105. 
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officers were entitled to permanent family accommodation. However, in 
practice, because of the shortage of family accommodation, Gurkha 
soldiers were generally only granted one accompanied three-year tour 
in the first fifteen years of their service.   Therefore, because the 
Government failed to fulfil this condition of service, the Gurkhas were 
denied their entitlement under the TPA until 1 April 2006, when serving 
Gurkha soldiers were entitled to married accompanied service once 
they had served in the British Army for three years156. Again this shows 
that 1997 was not the definitive ‘dividing line’. 
 

67. They were penalised financially as well for two reasons: Firstly, when 
accompanied by their families, they were paid ‘Married Accompanied 
Gurkha Addition’, at a much higher rate than ‘Single Unaccompanied 
Gurkha Addition’.  By denying them the opportunity to have second and 
even third accompanied tours within their first fifteen years of service, 
they were deprived of their full entitlement, which greatly affected their 
capacity to save while in Service.  The Gurkhas were not treated on the 
same footing as other troops of the British Army, as specified in 
Annexure III of the TPA, but instead received different treatment not 
prescribed by the TPA. Furthermore, unlike British officers and 
soldiers, pre-1997 Gurkha officers and soldiers were not entitled to 
Separation Allowance when unaccompanied. 

Settlement in the United Kingdom for Adult Dependents 

68. The Gurkhas are grateful for the Government’s concession to allow 
those with more than four years’ service to settle in the UK on 
retirement.  However, this concession does not extend to adult 
dependents over the age of 18, with the result that families are now 
apart for long periods of time.  Having been separated from their 
families for most of their working lives in the Army, because of the 
shortage of married quarters, the Gurkhas feel very strongly about this 
issue.  Had they been given the right to settle in the United Kingdom in 
1997, their adult dependents would have been very young and would 
have been eligible to travel to the UK with their parents.  As that is not 
the case, the veterans are now living without their children to care for 
them in their twilight years and in an alien world.  It would make more 
sense to reunite the families so that their dependent children, who are 
generally well educated and speak good English, can look after their 
ageing parents, to obviate the need for expensive residential care. 

 
Gurkha Widows 
 
69. The Gurkhas acknowledge that it was a generous gesture of the British 

Government to extend the rules on settlement to the widows of pre-
1997 Gurkha veterans with more than four years’ service in the Army. 

                                                 
156 . Ian Macdonald QC,Hannah Rought-Brooks and Rebekah Wilson., The 
Gurkhas-The Forgotten Veterans., cited Secretary of State for Defence 
Statement of 30 August to House of Commons 2005, p.5 Paragraph 2.24. 
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However, they question the rationality, morality and compassion of a 
ruling that allows the widow to bring to the United Kingdom her new 
husband or partner but not her dependent children157. They believe that 
the dependent children of the late Gurkha husband should merit more 
consideration and compassion than the widow’s new husband or 
partner. The Gurkhas maintain that the United Kingdom Border 
Agency’s (UKBA’s) sensible emphasis of keeping the children together 
with their natural/biological mother either in United Kingdom or Nepal 
should equally apply to Gurkha widows. 
 

70. The MOD’s position is that widows ‘only have settlement rights under 
the pre-1 July 1997 discretions if they do not remarry or form 
permanent relationships.  Once a widow has been given settlement 
and is in the UK she may sponsor someone from Nepal under the 
following conditions: 

a. A person entering under the Immigration Rules as a fiancé(e) or 
proposed civil partner of someone who is a British citizen or who holds 
settlement in the UK  will be granted 6 months leave to enter and their 
vignette (visa) will state ‘no work or recourse to public funds’. 

b. In addition the sponsor as part of the requirements of Para 281 
(v) (spouse and civil partner), Para 295D (viii) (unmarried and same-
sex partners), and Para 290 (vi) (fiancé(e) or proposed civil partner), 
must demonstrate that they are able to maintain the applicant and any 
dependants without recourse to public funds 
 

71. If the widow herself is dependent on public funds, which is highly likely, 
she would not be able to satisfy the second condition at paragraph 2b.  
……  Children of widows who are under 18 are not eligible under the 
settlement discretions and must meet the criteria of the normal rules 
regarding the funding of accommodation and maintenance in the 
UK.’158 
 

72. However, the UKBA has confirmed that the families of former Gurkha 
veterans will be treated as if the ex-Gurkha parent/spouse was granted 
indefinite leave under the immigration rules when their settlement was 
approved under the discretionary arrangements. The Gurkhas submit 
that it would therefore be unlawful for the UKBA to say that the rules 
should not apply to the children of widows. The discretion does not 
require financial support, and only needs one parent to be in the United 
Kingdom, or applying to go there.  
 

 Ordinary Family Pensions- Dependant Sons and Daughters 
 

73. Whereas the Indian Army Ex Servicemen’s dependant unmarried sons 
are eligible for ordinary family pensions until age 25, if still not earning 

                                                 
157  MOD., LF Sec 15/01/08 ., Gilmour to RAN. 22 October 2010. 
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a living, dependant unmarried daughters are eligible for ordinary family 
pensions until age 25, if still not married and earning less than ICRs 
2550 per month, and widowed or divorced daughters are eligible for 
ordinary family pensions until remarried.  The GPS rule allows 
pensions only up to the age of 23 years. The MOD explained that the 
restriction on age is ‘necessary due to the Finance Act 2004 which 
became effective on 6 April 2006.  The GPS, as a registered pension 
scheme, is affected by limitations on payments, and that includes 
payments to dependant children.  The age limit for UK registered 
pension schemes is 23.  Since the GPS is a registered scheme it is 
obliged to follow UK pension law….Because we were constrained by 
these UK requirements, we cut the age for dependant children from 25 
to 23 from 6 April 2006 and could not follow the Indian lead in 6 CPC 
when they removed the age limit for daughters.’ 158 
 

74. The Gurkhas maintain that their rights to equal treatment under the 
TPA, in which the principle is based upon equitable arrangements for 
Indian and British Gurkhas have effectively been denied by the 
restriction imposed as a result of the Finance Act 2004.   The 
unmarried/widowed daughters are also denied their rights under Article 
8 of the ECHR and Article 12 of the Universal Declaration of Human 
Rights. The Gurkhas submit that the United Kingdom Finance Act 2004 
should not apply to widowed/divorced daughters living in Nepal, as 
their pensions are paid in Nepal and they are not subject to United 
Kingdom law.  
 

Mixed Marriage 
 
75. The Brigade of Gurkhas policy on mixed marriage was formally 

introduced by Major General Brigade of Gurkhas on 20 January 1981 
in two policy letters BG/CLAS/A/16 dated 20 Jan 81158 and 
BG/A/11(11) dated 20 Jan 81. 159  Any serving Gurkha soldier who 
married a woman of non-Nepalese (or closely related) origin was not to 
be allowed to serve beyond his next re-engagement point, and was not 
allocated a married quarter even if otherwise entitled to it.  At the same 
time, the question of mixed marriage undertaken by serving British 
officers was also addressed.  No British officer already married to a 
non-white Caucasian female was to be posted to the Brigade of 
Gurkhas.  If a serving British officer wished to marry a non-white 
Caucasian female, he was to be advised that if he did so, he would no 
longer be acceptable for service with Gurkhas and must serve outside 
the Brigade160. 

                                                 
158 . HQBG., BG/CLAS/A/16.,20 Jan 81- Copy no longer held by MOD. 
159 . HQBG., BG/A/11(11).,20 Jan 81-Copy no longer held by MOD. 
160 . HQBG DOBG/13/5/25.,25 July 1983. 
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76. When the policy was introduced there were 19 Gurkha soldiers married 
to non-Nepalese women.  They were all permitted to complete at least 
15 years’ service for a pension.  Thereafter those who wanted to marry 
non-Nepalese women were counselled, and in some cases posted to 
different units.  If they persisted with the marriage, they were 
discharged at their next re-engagement point.  
 

77. This policy was apparently introduced to overcome perceived social, 
religious and cultural difficulties associated with mixed marriages, as 
increasing numbers of Gurkha soldiers formed relationships with non-
Nepalese women in Hong Kong and the UK. 161. In a letter dated 14 
December 1989, Brigadier Brigade of Gurkhas advised the Director of 
Army Service Conditions, ‘Such marriages attack the traditional fabric 
of Nepali society within our family lines and have the potential of 
disrupting their cohesion and stability.  It is the view of MGBG and 
senior British and Gurkha officers of the Brigade that such marriages 
and the resultant accompanied service are most undesirable and we 
wish to retain, if legally possible, an all Nepali society.’ 162 Mixed 
marriages could create additional security and vetting problems and 
might adversely affect the nationality rules for Gurkha personnel, and 
by extension their wives. Some Gurkha Majors had also expressed 
strong feelings against British officers marrying non-Caucasians. 
 

78. In 1983/84 MOD Sec 2 (A), DS 6a and Treasury solicitors closely 
examined the management guidelines of mixed marriage within the 
Brigade of Gurkhas after a British officer had brought an accusation of 
racial discrimination162.  MGBG was apparently advised that the 
Brigade’s policy introduced in January 1981 ‘is at best, contrary to the 
spirit of Brigade of Gurkhas; at worst a direct contravention of 1976 
Race Relations Act and intrinsically objectionable in European human 
rights terms.’161 According to MGBG’s letter dated 23 May 1984, British 
officers would continue to be discouraged from marrying non-
Caucasians, but if the marriage proceeded, no administrative action 
would be taken which required them to serve outside the Brigade of 
Gurkhas. 161 However, there was no change to the policy for Gurkhas 
as the 1976 Race Relations Act was interpreted to exclude them as 
they worked wholly or mainly outside the UK161.  The legal position on 
this was again questioned in 1989 when Brigadier Brigade of Gurkhas 
asked the Ministry of Defence to ‘consult the appropriate legal 
department to determine the legal limits to achieving the ‘retention of 
an all-Nepali family lines162’.  In February 1990 the Council of Colonels 
reaffirmed the policy that soldiers wishing to marry women of non-
Nepalese origin were not to be granted family permission and were not 
to be re-engaged at their next enlistment date. MGBG was however 
advised that it would be unwise to publish this policy as a Brigade of 
Gurkhas Standing Instruction163. 
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162 . Brig BG., BG 373 A1., 14 December 1989. 
163 . HQBG., DO/BG/CLAS A 16., 20 March 1990. 
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79. Even though the evidence presented to the High Court in 2008 in 
relation to mixed marriage was not the subject of submissions during 
the Asylum and Tribunal hearing, Mr. Justice Blake commented 
specifically on this matter in paragraph 25 of his Judgment handed 
down on 30 August 2008.  He said: 
 

‘On the other hand I accept that there is strength in some of the 
Claimants observations and submissions that the MOD continued to 
adopt a very rigid position to what the TPA required or what the 
Government of Nepal wanted by way of treatment of Gurkhas troops 
during or after service, that was long out of date in changed 
circumstances and values of the modern world.  Although this part of 
the evidence presented by the Claimants and the interested parties 
was not the subject of submissions during the hearing, I cannot fail to 
note the apparently reliable testimony of a former Colonel of the 
Brigade and others that Gurkhas were to be prevented by application 
of military discipline from marrying Chinese women when they were 
stationed in Hong Kong, or from leaving behind dependants who might 
have a right of residence in such places on re deployment or 
discharge.  The opportunity to preserve cultural links with Nepal may 
certainly have been a historic assumption of the TPA but it is not for the 
Army to force cultural purity down the throats of Gurkhas irrespective of 
their wishes.  Within the broad confines of the special arrangements 
that gave rise to the Brigade including the need to preserve Nepal 
nationality during service with it, there is plenty of room for the dignity 
and autonomy of the individual to make informed choices, indeed the 
far-sighted observations of the Government of Nepal quoted at 
paragraph 20(3) above and attached to Annex 3 of the TPA may be 
said to require it. ‘164 

80. The excerpt of paragraph 20 (3) that the Judge was referring to states: 
 
‘In all matters of promotion, welfare and other facilities the Gurkha 
troops should be treated on the same footing as the other units in the 
parent army so that the stigma of mercenary troops may for all time be 
wiped out.  These troops should be treated as a link between two 
friendly countries’ 

 
81. What made this doubly unfair was that different rules were applied to 

British and Gurkhas serving in the same regiments in Hong Kong. 
Whereas British officers and soldiers married to foreigners were 
permitted to serve in the Brigade of Gurkhas accompanied by their 
legal wives, including one officer from 10th Princess Mary’s Own 
Gurkha Rifles who was allowed to serve in Headquarters British Forces 
Hong Kong, accompanied by his Nepalese wife, Gurkha soldiers who 

                                                                                                                                            

 
164 . Hon. Mr. Justice Blake: High Court Judgement Case Nos. CO/6373/2008 
and CO/6374/2008. pp.19-20, paragraph 25. 
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married non-Nepalese women had their service terminated, and had to 
leave the Army without a pension.  There were clear double standards.  
Brigadier Brigade of Gurkhas explained this inconsistency in BG 475A 
dated 10 August 1987.  He said, ’In both cases we should do all we 
can to discourage the marriage, but in the end there is nothing we can 
do about the British officer, whereas it remains our policy not to re-
engage a Gurkha. I am asking people to accept a double standard, and 
the rationale for this must be understood.  There are many examples of 
successful marriages between Caucasian men and Asian women, and 
the reason normally that they are successful is that the women 
concerned have been educated and have lived in western style.  
Culturally they are to all intents and purposes western people.  The 
same is not true of Gurkhas who marry other nationalities.  Such 
women, however respectable and well educated they may be, can 
have no concept of what life is like in the Hills of Nepal, or to a lesser 
extent in the Nepalese environment in the urban areas of Nepal.  In 
Britain the concept of marriages to foreigners is accepted, in Nepal it is 
not.  In Britain there is legislation that makes it illegal for anyone to be 
discriminated against because of his race, and therefore any action 
that could be seen as amounting to a disadvantage to an officer, on the 
grounds of the nationality of his wife, would be illegal.  No such 
legislation exists in Nepal, and indeed Nepalese feeling generally, if not 
HMNG policy, would be to discourage foreign marriages.  Certainly a 
foreigner who marries a Nepalese can only be granted NPP 
(citizenship) if he or she renounces his or her foreign nationality, and 
without an NPP there is no guarantee that a foreign wife would be 
allowed to stay in Nepal.  Both on cultural and legal grounds therefore, 
the case of a British officer marrying an Asian is different from a 
Gurkha marrying a foreigner.  This is the basis for accepting what 
appears to be a double standard.’ 165 
 

82. We contend that the Brigade of Gurkhas policy on mixed marriage 
violated the rights of Gurkhas because the Brigade of Gurkhas did not 
recognize the legitimacy of their marriages under Nepalese law nor the 
lawful citizenship conferred on their wives by the Government of 
Nepal166.  They were denied their rights under Article 16 (1) of the 
Universal declaration of Human Rights (Marriage), Articles 8 (Respect 
for private and family life) and 12 (Marriage) of the ECHR and the 1962 
Convention on Consent to Marriage.  Whereas British officers or 
soldiers serving in or attached to the Brigade of Gurkhas enjoyed 
protection under the 1976 Race Relations Act while serving in the 
British Army in Hong Kong, Gurkhas were not given equal protection 
because they served wholly or mainly outside the UK, even though 
they were regular soldiers of the Brigade of Gurkhas, an integral part of 
the British Army. They were therefore not given equal rights and 
protection under the law as required by Article 7 of the Universal 
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Declaration of Human Rights.  In this respect, they suffered 
discrimination on the grounds of nationality under article 14 of the 
ECHR. We question whether the Brigade of Gurkhas policy on mixed 
marriage, partly based as it is on nationality, was ever “excused” by 
arrangements made or approved by a Minister or the Defence Council 
under Section 41(2)(d) of the Race relations Act (RRA) 1976, whilst 
satisfying the requirements of Section 71 of the RRA.  If not, then we 
maintain that the policy was illegal, that it was unlawful to discharge 
soldiers for marrying women of non-Nepalese origin and that these 
soldiers should be properly compensated for their losses. 

Contract Renewal 

 
83. It has been said that the Gurkhas were periodically briefed regarding 

their TACOS, pay, pensions and allowances, and therefore they knew 
precisely what they were committing themselves to, before they 
renewed their service contracts.  If they were unhappy, they should 
have complained at the time.  However, we submit that, prior to 1997, 
the Gurkha soldiers were not briefed during their service regarding the 
content of their terms of service, nor was it referred to prior to or after 
they signed their contracts. This was rarely if ever mentioned and most 
Gurkhas were unaware of its existence. The main reason why the 
Gurkhas accepted the status quo prior to July 1997 was because they 
were uninformed of their rights, because these were never explained in 
the context of the TPA. 

 
Conclusions 
 
84. The issues raised in this statement have been submitted in writing to 

the SPVA by five Gurkha complainants using the prescribed IDRP 
process.  However, the SPVA and the Pensions Ombudsman have 
said that they cannot consider anything in the complaints in relation to 
the TPA, as this is an international memorandum of agreement that 
was not incorporated into English law by Parliamentary Statute in 1947, 
and is therefore not justiciable for individuals in English law.  The SPVA 
advised Lt Thamparsad Gurung ,’ We are of the opinion that the 1947 
Tr-partite agreement is non-justiciable in English law.  The tri-partite 
agreement is a treaty and a departure from its intent is a matter 
between the parties to the treaty.  It is not open for the Internal 
Disputes Resolution procedures to consider any complaint about the 
lawfulness of either the Gurkha Pension Scheme (GPS) or the Armed 
Forces Pension Scheme 75. This is a matter for Judicial Review.’  The 
Gurkhas cannot afford to take their complaints to the High Court and 
there is no other avenue for redress.  The EASS has advised that this 
has the potential to be indirect discrimination against the Gurkhas, 
because their legitimate complaints about their pensions cannot be 
considered by the SPVA and Pension Ombudsman, as their terms of 
service are recorded in an international memorandum of agreement 
that is not justiciable, whereas all other British ex-servicemen can use 
the IDRP process unfettered.   
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85. In her Final Determination on the Complaint of WO1 Hon Lt (QGO) 

Gyanbahadur Sherchan, the Deputy Pension Ombudsman stated: 
 

‘Mr Sherchan’s representative has submitted a detailed and complex 
document outlining the terms of his complaint and the evidence he 
seeks to rely on. Having reviewed the complaint, I find that there are 
elements to it which are not within my remit to determine. 
 
Essentially, a complaint to the Pensions Ombudsman must be based 
on the law as it stands in the UK. It is not, for example, within my remit 
to review government policy. There are elements to Mr Sherchan’s 
complaint where he seeks to rely upon the terms of a Tri-Partite 
Agreement drawn up between the governments of Britain, India and 
Nepal in 1947 (the TPA). Although Mr Sherchan does not always refer 
to the TPA explicitly, it is clear that this is, in fact, the basis for many of 
his claims. For example, Mr Sherchan seeks to argue that the TPA 
established a link between the terms of the Indian Army pension 
scheme and the UK’s Gurkha Pension Scheme (GPS) which the UK 
government is bound by. The MoD and SPVA argue that the TPA is not 
justiciable in English law.’.....’ Therefore, I find that those elements of 
Mr Sherchan’s complaint which are founded upon the terms of the TPA 
do not come within my jurisdiction. For example, any claim that he 
should receive or have received a pension in line with the benefits paid 
under the Indian Army pension scheme is not within my remit to 
investigate.’..... 

 
86. The Deputy Pension Ombudsman also stated: 
 

‘It is also the case that, where a matter has been decided in the High 
Court, the decision is binding upon lower courts, including the 
Ombudsman. There have been a number of recent High Court cases 
dealing with the GPS and the 2007 Gurkha Offer to Transfer (GOTT). 
Where a matter has already been decided by the High Court, it is not 
open to me to revisit it. As a consequence, there are some further 
elements to Mr Sherchan’s complaint where, although he bases his 
claim on the law as it stands in the UK, I find that the matter is not one 
which I can investigate.’   

 
87. Most of the issues raised in WO1 Sherchan’s complaint post-dated the 

most recent High court hearing and have never previously been raised 
to the High court, but these matters were not addressed by the Deputy 
Pension Ombudsman in her Final Determination. 
 

88. The terms of employment link pay and pensions for British Army 
Gurkhas to the Indian Army pay and pension regulations, and specify 
that the Gurkha troops should be treated on the same footing as the 
other units in the parent army. ’The principle is based on equitable 



54 

arrangements for Indian and British Gurkhas’167.  The Indian 
Government gave equal treatment to Indian Army Gurkhas from the 
outset.  Had the British Government done likewise, the British Gurkhas 
would have been treated on the same footing as other troops of the 
British Army.  However I believe that the British Government did not 
implement the terms of employment properly, failed to maintain the 
linkages, allowed a huge gap to develop between the British and 
Gurkha pensions before 1997, and finally broke away from the Indian 
rules and rates altogether. Consequently, despite the justification and 
rationale for the GPS, the Gurkha pension is neither comparable to the 
Indian Army pension nor the British pension. 
 

89. I believe that the Gurkhas do have legitimate grievances in relation to 
their pensions and other issues that need to be properly addressed 
without recourse to expensive litigation in the High Court, which they 
cannot afford.  Now that they have the right to settle in the United 
Kingdom, the rationale for gearing their pension to the lower cost of 
living in Nepal can no longer be objectively justified.  I believe the 
fairest solution is to equalize the pension and provide benefits to the 
non-pensioners on the same scale as is given to British non-
pensioners in the United Kingdom.  This would honour the commitment 
made by the British Government in 1947 to treat the Gurkhas on the 
same footing as troops of the parent Army. 

 
90. I confirm that the facts stated in this document are true to the best of 

my knowledge and belief. 
 

 
 
 
 
 
……………………………….. 
Lieutenant Colonel (Retired) Hamish Maxwell Adams MBE 
11 December 2013 
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Gratuities, p8, paragraph 20.. 
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