
Summary of Judicial Reviews since 2003 
 
1. Much of what the campaigners are calling for has been dealt with in the courts at 
Judicial Review (JR) and so there is no legal requirement or justification to meet their 
demands.  Details of the JR cases are below with the key elements of the various 
judgments which dismissed the claims. 
 
2003 – Purja JR 
 
2. The JR in 2003, referred to as Purja, was brought by seven members of the Gurkha 
Army Ex-servicemen Organisation (GAESO) which is based in Nepal.  GEASO is not one 
of the organisations involved in the hunger strike protest, but a breakaway group called 
British Gurkha Army Ex-servicemen Organisation (BGAESO) is. 
 
3. The JR covered 12 issues of alleged discrimination, namely: 
 

Religion 
Promotion 
Dress codes 
Segregated accommodation 
Segregated dining arrangements 
Leave arrangements 
Baggage allowances 
Retirement age 
Pay 
Pensions 
Educational provision for children 
Accompanied service 

 
The majority of these complaints were not pursued by the claimants in court which left: 
 

Pensions and pay while on long leave in Nepal (dealt with together) 
Accompanied service 
 

4. Mr Justice Sullivan in judgment dismissed the applications and said: 
 
Pay 
 
“49.  So far as pay is concerned, for so long as they are in an analogous situation to 
a British soldier whilst they are serving in the United Kingdom or abroad outside 
Nepal, elementary fairness would suggest that they should receive the same 
treatment, including the same take home pay.  They will be undertaking the same 
duties in the same circumstances as their British counterparts.  Since the 
introduction of UA in 1997, the TACOS have recognised this.” 
 
Pensions 
 
 “64.  I have deliberately dealt with this matter on the merits at some length, rather 
than dismissing it on narrow legalistic grounds, because I am aware of how strongly 
the claimants feel about their pension arrangements.  I fear that the sweeping 
allegations of institutional discrimination made in their claim forms may have given 



rise to unrealistic expectations.  If these are to be dashed, then the claimants 
deserve the fullest explanation.” 
 
Accompanied service 
 
“106.  The defendant will have to consider whether it is sensible to review the 
justification for the 25 per cent limit in light of this judgement.  If it decides not to do 
so, and a claim is made by a serving Gurkha whose family life is being disrupted by 
the application of the 25 per cent limit, then it may well find that the court will require 
significantly more by the way of detailed justification for the policy than has sufficed 
in the particular circumstances of the present case.” 
 
“107.  I emphasise the fact that I have not concluded that the 25 per cent limit is 
justified in terms of Article 14.  I have merely concluded that, on the information 
presently available, it would not be appropriate to grant these retired claimants the 
particular form of declaratory relief that they have sought.” 
 

5. To help explain the judgment on pay in Nepal, during period of long leave in Nepal 
Gurkhas were paid at Indian Army rates only, and were not paid the addition for the cost of 
living outside Nepal.  Because during long leave they were not analogous to British 
personnel, there was no comparator, and so no discrimination. 
 
6. The MOD accepted the remarks about accompanied service and undertook a 
review.  This review gave Gurkha personnel the same entitlement to married accompanied 
service as the wider Army, with the exception of Gurkhas in their first three years of 
service.  This three year qualifying period was seen as essential to allow Gurkhas time to 
settle in to their Army profession and Western lifestyles before incurring the responsibilities 
of having their families with them. 
 
7. The judgment of Mr Justice Sullivan was upheld at appeal.  Copies of his judgement 
and that of the Lord Justices from the appeal are attached. 
 
2008 – Gurung JR   
 
8. The Gurung case followed the Gurkha Offer to Transfer (GOTT) which gave those 
Gurkhas with service on or after 1 July 1997 the opportunity to transfer to the Armed 
Forces Pension Scheme.  The case was based on a rationality challenge and an Article 14 
challenge based on the transfer values of service prior to 1 July 1997 and the effect the 
differences in transfer values caused between different groups of Gurkhas based on age. 
 
9. The reason for the case was that the GOTT gave a lower transfer value for 
personnel who enlisted in the Brigade of Gurkhas before 1994. All Gurkhas who 
transferred to the AFPS who enlisted from 1994 onwards, received a full year for year 
value when transferring to the AFPS.  Those personnel who enlisted prior to 1994 received 
year for year transfer into the AFPS for service from 1 July 1997, but an actuarially 
reduced transfer value for service prior to this date.  The percentage depended on the 
relative values of the GPS and AFPS and varied by rank from Rifleman at 36% to Major at 
23%.    
 
10. Mr Justice Ouseley dismissed the claim saying: 
 



“77.  I see no reason to repeat here the reasons which I have given for regarding 
the decision in GOTT, and the Order which gave the effect to it, as reasonable and 
lawful.  They apply to this part of the claim as well and show that the dates chosen 
for the change to Year for Year transfer from actuarial valuation are reasonable, and 
that the difference which that creates is justified.  A line was drawn; that was in itself 
reasonable, and the particular dates chosen for its drawing are reasonable too.  The 
difference reflects not age in reality but the number of years of service based in the 
Far East or in the UK.  If there was indirect discrimination on the grounds of age or 
“other status”, it was justified and proportionate.” 

 
11. The judgment of Mr Justice Ouseley is attached.  The claimants did not appeal. 
 
2008 – Limbu JR 
 
12. A JR was brought against the Home Office over the immigration discretions 
exercised under the policy that permitted ex-Gurkhas to settle in the UK.  The Home Office 
lost the case, but of note was a comment in the judgement of The Hon Mr Justice Blake: 
 

“68.v.   The MOD’s concerns as to the impact on military effectiveness were 
doubtless legitimate but the dismissal by the court of the challenge to the first limb 
frees the Secretary of State to do what he or she thought fit in discharge of the 
moral debt without compromising bright lines adopted in the field of pensions, and 
pension contributions.  If Gurkha veterans are to be allowed to come in as a matter 
of discretion because of evidence of compelling links through very long or very 
gallant service, that does not mean that their pensions based on historic terms of 
service must be uplifted…..” 

 
13. The judgment of The Hon Mr Justice Blake is attached.  The defendant did not 
appeal. 
 
2009 – BGWS JR 
 
14. The BGWS case was also based on the GOTT and was brought by the British 
Gurkha Welfare Society (BGWS), the Chairman and a member of the society.  BGWS are 
one of the organisations that make up the United Struggle Committee.  The case was 
based on the exclusion of those who retired prior to 1 July 1997 and who were not eligible 
for the GOTT, and the actuarial valuation for service prior to 1 July 1997 rather than 
transfer on a year for year basis for all service.  The challenge was discrimination on the 
basis of age and nationality, irrationality and the failure to pay due regard to the need to 
promote equality of opportunity and good relations between people of different racial 
groups. 
 
15. The Hon Mr Justice Burnett in his judgment said: 
 

“32.  Ouseley J was obviously right to concentrate on the rationality in choosing 1 
July 1997 as a cut off date for the treatment of pensions in the context of the 
Artoicle 14 challenge.  If that date has failed to satisfy the test of rationality, the 
GOTT and the Order would have been in legal difficulty.  His overall conclusion was 
that the policy was ‘justified and proportionate’.  Not only am I not persuaded that 
Ouseley J was wrong in his conclusions on Article 14 and rationality I have reached 
exactly the same conclusions essentially for the same reasons.  It follows that the 



challenge based on rationality and age discrimination fail before this Court, as they 
did in Gurung.” 
 
“43.  The claim based on discrimination on grounds of nationality, like that relating to 
age, fails.” 
 
“61.  ………Be that as it may, for the reasons I have sought to articulate my 
conclusion is that the claimants have not established that the defendant failed to 
comply with the duty imposed upon it by section 71 of the 1976 Act.” 

 
16. The judgment of The Hon Mr Justice Burnett was upheld at appeal.  Copies of his 
judgement and that of the Lord and Lady Justices from the appeal are attached. 
 
17. The claimants were refused permission to appeal, but made an application to the 
Supreme Court which was rejected.  They subsequently made an application to the 
European Court of Human Rights which has not yet been heard. 
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